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[Tue sketches of these two great orators, which follow, are taken from “Marston, 
or the Memoirs of a Statesman.” ‘The author is understood to be Mr. Warren, an 
eminent English Barrister, and the author of an admirable work on “Law Studies,” 
noticed in our last number. It is our purpose to devote more attention hereafter to 
the subject indicated in the caption of this article, by giving occasional specimens, 
from the most celebrated advocates. | 


GRATTAN. 

Tue house- was at length hushed, and Grattan rose. I cannot re- 
vert to the memory of that extraordinary man, without a mixture of 
admiration and melancholy—admiration for his talents, and melan- 
choly for the feeling that such talents should expire with the time, 
and be buried in the common dust of the sepulchre. As a senatorial 
orator, he was incontestably the greatest whom I have ever heard. 
With but little pathos, and no pleasantry, I never heard any man so 
universally, perpetually and powerfully, command the attention of 
the House. ‘There was the remarkable peculiarity in his language, 
that while the happiest study of others is to conceal their art, his 
simplicity had the manner of art. It was keen, concentrated, and 
polished, by natare. His element was grandeur; the plainest concep- 
tion in his hands, assumed a loftiness and power which elevated the 
minds of his hearers, as much as it convinced their reason. As it 
was said of Michael Angelo, that every touch of his chisel was life 
and that he struck out features and forms from the marble with the 
power of a creator, Grattan’s mastery of high conceptions was so 
innate, that he invested every topic with a sudden magnitude, which 
gave the most casual things a commanding existence in the popular 
eye. It was thus that the grievances of a casual impost, the delin- 
quencies of a police, the artifices of an election, or the informalities 
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of a measure of finance, became under his hand historic subjects, 
immortal themes, splendid features, and recollections of intellectual 
triumph. If the pyramids were buitt to contain the dust of name- 
less kings, and sacrificed cattle, his eloquence erected over materials 
equally transitory, memorials equally imperishable. 

Ilis style has been criticised and has been called affected and epi- 
grammatic. But, what is style to the true orator? His triumph is 
effect—what is tohim its compound? What is il to the man who 
has the thunderbolt in his hands, of what various, nay what earthly— 
nay, what vaporous material it may be formed? Its blaze, its rapidi- 
ity, and its penetration, are its essential value; and smiting, piercing, 
and consuming, it is the instrument of irresistible power. 

But Grattan was an orator by profession, and the only one of his 
day. The great English speakers adopted oratory simply as the 
means of their public superiority. Pitt’s was the oratory of a ruler of 
empire; with Fox, oratory was the strong, massive and yet flexible in- 
strument of a leader of party. But with Grattan it was a faculty, 
making a portion of the man, scarcely connected with external things 
and neither curbed nor guided, by the necessities of his political ex- 
istence. If Grattan had been born among the backwoodsmen, he 
would have been an orator, and have been persuasive among the 
men of the hatchet and the rifle. Wherever the tongue of man 
could have given superiority, or the flow and vigor of conception 
could have given pleasure, he would have attained eminence and 
dispensed delight. If he had not found an audience, he would have 
addressed the torrents and the trees; he would have sent forth his 
voice to the inaccessible mountains, and have appealed to the inscru- 
table stars. It is admitted that in the suffering condition of Ireland, 
he had a prodigious opportunity; but, among thousands of bold, 
ardent, and intellectual men, what is his praise who alone rushes to 
their front, and seizes the opportunity? The English rule over the 
sister country has been charged sometimes as tyranny, which was a 
libel; and sometimes as injustice, which was an error; but it had an 
unhappy quality which embraced the evils of both—it was invidious. 
The only map of Ireland which lay before the English cabinet of the 
eighteenth century, was the map of the sixteenth—a chart spotted 
with the gore of many battles, not the less bloody that they were 
obscure; and disfigured with huge, discolored spaces of barbarism. 
They forgot the lapse of time, and that time had since covered the 
graves of the past with a living race, and was filling up the swamps 
of the wilderness with the vigor and the passions of a new and glow- 
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ing people. They still governed on the guidance of the obsolete 
map, and continued to administer a civilized nation with the only 
sceptre fit for barbarism—the sword. By a similar misconception, 
while they declared the islands one indivisible empire, they governed 
them on the principle of eternal separation. No Irishman was ever 
called across the narrow strait between the two countries, to take a 
share in the offices, or enjoy the honors of England. Jrish ambition, 
thwarted in its own country, might wander forever, like Virgil’s un- 
buried ghosts, on the banks of the Irish Channel, without a hope of 
passing that political Styx. The sole connection of the Islands was 
between Whitehall and the castle—between power and placemen— 
between cabinets and viceroys. It never descended to the level of 
the nation. It was a slight and scarcely~ visible communication, a 
galvanic wire, significant only at the extremities, instead of a public 
language and human association—instead of a bond of heart with 
heart—an amalgamation of people with people. Posterity will 
scarcely believe that the neglect of unity should have so nearly ap- 
proached to the study of separation. Even the coin of the two coun- 
tries was different in impress and in value—the privileges of trade 
were different—the tenure of property was different—the regulations 
of the customs (things which penetrate through all ranks) were dif- 
ferent—and a whole army of revenue officers was embodied to carry 
on those commercial hostilitities. ‘The shores of the “Sister Isles ” 
presented to each other the view of rival frontiers, and the passage 
of a fragment of Irish produce was as impracticable as if it had 
been contraband of war. 

It was Grattan who first broke down this barrier, and he thus ren- 
dered the mighty service of doubling the strength of the empire; 
perhaps rendered the still mightier service of averting its separation _ 
and its ruin. As the nation had grown strong, it had grown sullen; 
its disgust was ripening into wrath, and its sense of injury might 
speedily have sought its relief in national revenge. And yet it is 
only justice to acknowledge that this evil arose simply from negli- 
gence on the part of England; that there was no design of tyranny, 
none of the capriciousness of superiority, none of the sultan spirit 
in the treatment of the rayah. But no minister had yet started up 
in English counsels capable of the boldness of throwing open the 
barrier; none of intellectual stature sufficient to look beyond the old 
partition wall of the countries; no example of that statesmanlike 
sagacity which discovers in the present the shape of the future, and 
pierces the mists, which to inferior minds magnify the near into giant 
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size, while they extinguish the distant altogether. But no man can 
ever write the annals of England, without a growing consciousness 
that magnanimity has been the instinct of her dominion; that she has 
been liberal on principle, and honest by nature; that even in the cbilli- 
est and darkest hour of her sovereignty, this influence has existed unim- 
paired, and like gravitation on the globe, that it has accompanied and 
impelled her, day and night alike, through the whole circuit of her 
proud and powerful career, ; 

. This was the glorious period of Grattan’s public life. His task, by 
universal confession, was the noblest that could be enjoined on man, 
and he sustained it with powers fitted to its nobleness. On the latter 
portion of his history, Ihave no desire to touch. The most hazardous 
temptation of early eminence, is the fondness which it generates for 
perpetual publicity. ‘The almost preternatural trial of human _forti- 
tude is, to see faction with its vulgar and easy triumph seizing the 
fame, which was once to be won only by the purest and rarest achieve- 
ments of patriotism. When the banner which had flamed at the 
head of the nation on their march to Right, and which was consigned 
to the hand of Grattan as its legitimate bearer, was raised again, in 
a day threatening the subversion of every throne in Europe, he ex- 
hibited a jealousy of his obscure competitors, unworthy of his re- 
nown. But he did not join in their procession. He was unstained. 
If he felt the avarice of ambition, he exhibited no decay of that 
original dignity of nature, which, in his political nonage, had made 
him the leader of bearded men, and a model to the maturity of his 
country’s virtue. 

On this night he spoke with remarkable power, but in a style wholly 
distinct from his former appeals to the passions of the house. His 
accents usually sharp and high, were now lingering and low; his fiery 
phraseology was solemn and touching, and even his gesture, habitually 
wild, distorted, and pantomimical, was subdued and simple. He 
seemed to labor under an unavowed impression of the share which 
the declamatory zeal of his party had to lay toits charge in the national 
peril. But 1 neversaw more expressive evidence of his genius, than 
on this night of universal consternation. His language, ominous and 
sorrowful, had the force of an oracle, and was listened to like an 
oracle. No eye or ear strayed from him for a moment, while he 
wandered dejectedly among the leading events of the time, throwing 
a brief and gloomy light over each in passing, as if he carried a fu- 
neral lamp in his hand, and was straying among tombs. This was 
tome a wholly new aspect of his extraordinary faculties. I had 
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regarded rapidity, brilliancy, and boldness of thought, as his insepar- 
able attributes; but his speech was now a magnificent elegy. I had 
seen him, when he furnished my mind almost with the image of some 
of those men of might and mystery, sent to denounce the guilt, and 
heap coals of fire on the heads of nations. He now gave me the 
image of the prophet, lamenting over the desolation which he had 
once proclaimed, and deprecating less the crimes than the calamities 
of the land of his nativity. I never was more struck with the rich- 
ness and variety of his conceptions, but their sadness was sublime. 
Again, I desire to guard against the supposition, that I implicitly did 
homage to either his talents or his political views. From the latter I 
often and deeply dissented; in the former I could often perceive the 
infirmity that belongs even to the highest natural powers. He was 
no “faultless monster.” I am content to recollect him as a first-rate 
human being. He had enemies, and may have them still. But all 
private feelings are hourly more and more extinguished in the burst 
of praise, still ascending round the spot where his dust is laid. ‘Time 
does ultimate justice to all, and while it crumbles down the fabricat- 
ed frame, only clears and separates the solid renown from the com- 
mon level of things. The foibles of human character pass away. 
The fluctuations of the human features are forgotten in the fixed 
majesty of the statue; and the foes of the living man unite in carry- 
ing the memorial of the mighty dead to its place inthat temple, where 
posterity comes to refresh its spirit, and elevate its nature, with the 
worship of genius and virtue. 


CURRAN. 


Tue conspiracy which it had fallen to my lot to extinguish, had 
been brief and local. The half-Scottish population among whom it 
broke out, were among the most sharp-witted and well informed sub- 
jects of the empire; and they had no sooner made the discovery, 
that government was awake, than they felt the folly of attempting 
to encounter the gigantic strength of the monarchy, and postponed 
their republican dreams to a “fitter season.” The time now ap- 
proached when the leader of the northern insurrection was to be 
brought to trial; and hostile as I was to the effect of his enthusiasm, 
I took no trivial interest in the individual. Still, to set him at liberty 
was palpably impossible; and my only resource was, to give him 
such aid in this extremity of his career, as could be given by lightening 
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the severities of his prison, and providing him with the means of se- 
curing able counsel. I had now an opportunity of seeing, for the 
first time, the genius of this singular people displayed under a new 
and brilliant form—the eloquence of the bar. 

In England the bar holds a high rank; from its essential value to 
the maintenance of public right in a country, where every posses- 
sion, property, and principle of man come continually in the shape 
of questions of right, and where the true supremacy is in the law, 
But in Ireland, the spirit of the nation compensated for the deficien- 
cy of power in the law; and the bar was, par excellence, the profes- 
sion of the gentleman. ‘This gave it the highest tone of personal 
manners. But it had another incentive, still more characteristic. 
The House of Commons was in the closest connection with the 
bar. It was scarcely more than a higher bar. All the principal 
men of that House had either been educated for the profession 
or were actually practising barristers; and as the distinctions 
of the senate were more dazzling, as well as more rapidly attain- 
able, than those of the law, the force of the profession was 
thrown into parliamentary life. The result was, a reflected influence 
on both; the learning of the bar invigorating the logic of the debates, 
the eloquence of the debates enriching and elevating the eloquence 
of the courts of law. At this period the courts abounded with elo- 
quent men, who would have been distinguished at any tribunal on 
earth; but, while some might exhibit keener argument, and others 
more profound learning, the palm of forensic eloquence was univer- 
sally ceded to one. Need I pronounce the name of Curran? Take 
him for all in all, he was the most extraordinary example of natural 
faculties that I ever knew. All the chief orators of that proud day 
of oratory had owed much to study, much to circumstances, and much 
to the stimulus of great topics, a great cause and a great theatre for 
their display. When Burke spoke, he had the world for his hearers. 
He stood balancing the fates of empires; his voice reached to the bo- 
soms of all the cabinets of civilized nations; and with the office of 
a prophet, he almost inevitably adopted the majestic language, and 
seized the awful and magnificent views of the prophet. This is no 
depreciation of the powers of that immortal mind; for what can be 
a higher praise than that, with the largest sphere of duty before him 
perhaps ever opened to man, he was found equal to the fullness of 
his glorious task? Sheridan, too, was awakened to a consciousness of 
his own powers by the national voice raised against Indian delinquen- 
cies. He had a subject teeming with the loftiest materials of oratory 
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—the sufferings of princes, the mysteries of oriental superstition, 
the wild horrors of barbaric tyranny, the fall of thrones once dazzling 
the eye and the mind with all the splendors of oriental empire; him- 
self the chosen pleader for India, in the presence of the assembled 
rank, dignity, and authority of England. There can be no question 
of the genius which showed itself competent to so illustrious a labor. 
But the materials were boundless; the occasion was a summons to all 
the energies of the human intellect; never was the draught of human 
praise, the spell of that enchantress which holds the spirit of men 
in most undisputed sway, presented to the lip in a more jewelled 
goblet. 

But Curran spoke almost wholly deprived of those resistless stimu- 
lants; his topics were comparatively trivial—the guilt of provincial 
conspiracy, incurred by men chiefly inthe humbler ranks of life, and 
in all instances obscure. No great principles of national right were 
to live or die upon the success of his pleading; no distressed nation 
held him as its advocate; no impregnable barrier against op- 
pressed Europe or Asia wasto be inscribed with his name. Ie 
was simply the advocate in the narrow courts of a dependent king- 
dom—humiliated by the hopeless effort to rescue a succession of un- 
fortunate beings whose lives were in the grasp of justice—compressed 
on every side by localities of time, habit, and opinion; and thwarted 
alike by the clamor of prejudice and the frowns of authority. Yet 
his speeches at the bar are matchless, to thishour. His creative pow- 
ers scemed to rejoice in the very emptiness of the space which they 
were to fill with life, lustre and beauty. Of all the great speakers, 
his images arose from the simplest conception; while they rapidly 
wrought themselves into magnitude and splendor. They reminded 
me of the vapors rising from the morning field—thin, vague and col- 
orless, but suddenly seized by the wind, swelling into volume, and 
ascending till they caught the sunbeams, and shone with the purple 
and gold of the summer cloud. This trial of the unfortunate rebel 
leader gave him a signal opportunity for the exertion of his extraor- 
dinary faculties. It had excited the deepest interest throughout the 
country. Thousands had flocked from all parts of the land to be 
present at the crisis which involved the national feelings in the 
highest degree; which involved the personal safety of individuals, 
perhaps of a much superior rank to the accused; and, above all, 
which seemed to fix the stamp of public justice on the guilt or impu- 
nity of opinions long cherished by the mind of Ireland. As the day 
of trial approached, physiognomies were seen in the streets, which 
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showed that individuals were brought together by the event, who 
had never been seen in the metropolis before. The stern, hard, but 
sagacious countenances of the north contrasted with the broad, open, 
and bold features of the south; and those again contrasted with the 
long, dark, and expressive visages of the west, which still give indeli- 
ble evidence of their Spanish origin. Many of those men who now 
filled the busy thoroughfares of the capital, had come from the re- 
motest corners of Ireland, as if to stand their own trial. The pris- 
oner at the bar was their representative; his cause was their cause; 
his judgment the decision of the tribunal on their principles; his fate 
an anticipation of their own. 

As I pressed on the noble building where the trial was to take place 
—one of the stateliest examples of architectural graceand dignity in 
a city, distinguished for the beauty of its public buildings—-it was im- 
possible to avoid being struck with the general look of popular rest- 
lessness. ‘The precaution of government had called in a large milita- 
ry force to protect the general tranquillity, and the patrols of cavalry 
and the frequent passing of troops to their posts, created a perpetual 
movement in the streets. The populace gathered in groups, which, 
rapidly dissolving at the approach of the soldiery, as rapidly assem- 
bled again ‘when they had passed by; street minstrels of the most 
humble description were plying their trade with a remorseless ex- 
ertion of lungs; I heard the names of parliamentary leaders and the 
government frequently transpiring in those rough specimens of the 
popular taste; and, from the alternate roars of fierce laughter, and 
bursts of wild indignation which arose from the groups, it was evident 
that “men and measures” were not spared. The aspect of the mul- 
titude in the vicinity of the law courts was still more disturbed. Re- 
bellion has a physiognomy of its own, and I had by this time learned 
to read it with tolerable fidelity to nature. It always struck me as 
of a wholly different character from that of the vice or the violence 
of the people. It wears a thoughtful air; the lips seem to have a 
secret enclosed, the eye is lowering, the step unsteady, the man ex- 
hibits a consciousness of danger from the glance or tread of every 
passer-by. His visage is sullen, stern, and meditative—I can scarcely 
allow this conception to be a work of fancy, for I have never been 
deceived in my readings of that most expressive of all betrayers of 
the inner man. And, on this day, I could have predicted the pre- 
paration for some general and reckless rising against government on 
the first opportunity when it should be found slumbering on its post; 
and my prediction would have been true. 
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The court was crowded, and it was with no small difficulty that I 
was enabled to reach the seat beside the Judge, which had been 
provided forme. The arraignment and preparatory routine of the 
trial gave time for the court to subside into order; and the address 
of the principal law-oflicer for the prosecution, though exciting the 
deepest anxiety, was listened to in the most respectful silence. The 
case was strong, and was ably dealt with by the attorney general. The 
evidence was clear and complete, and the hope of an acquittal seemed 
to be gradually abandoned in the expressive gloom of the spectators. 
The prisoner at the bar, too, seemed more dejected than I had pre- 
sumed from his former intrepidity; and the few glances which I could 
suffer myself to give-a being in his calamitous condition, showed me 
a frequent writhing of the lip, a clencliing of the teeth and a_ner- 
vous contraction of the features, which looked like despair. At 
length the counsel for the defence rose. It was the first instance of 
my seeing the memorable Curran engaged in his profession. I had 
met him from time to time in general society, and felt the delight 
which all experienced in his unfailing spirits and brilliant pleasantry. 
1 had hitherto enjoyed him as the wit. I was now to be dazzled, 
delighted, and overwhelmed by him as the orator. 

Curran was the last man to be judged of by appearances. Na- 
ture had been singularly unkind to his exterior, as if the more to as- 
tonish us by the powers of the man within. His figure was under- 
sized, his visage brown, hard, and peasant-like, his gesture was a ges- 
ticulation, and his voice was alternately feeble and shrill. His whole 
effect was to be derived from means, with which that little meagre 
frame and sharp treble had nothing to do. But he had a singularly 
vivid eye. It was of the deepest black, and such was the intensity 
of its expression in his more impassioned moments that it was scarce- 
ly an exaggeration to say that it shot fire. Still, a stranger would 
have regarded him chiefly as a humorist, from the glances of sly sar- 
casm, and even of open ridicule which he cast round the court during 
the pleadings of some of his “learned brethren.” But in that court 
his true faculties were known; and the moment of his rising, careless 
as was his attitude, and listless the look which he gave as he turned 
from his brief to the jury, was the signal for universal silence, and 
the fixing of every eye upon the great pleader. 

He began by sweeping away the heap of useless facts and foren- 
sic prolixities with which his predecessors had encumbered the case; 
and nothing could be more admirable than the dexterity with which 


he seized on the most casual circumstances tending to clear the char- 
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acterof the accused. But it was when he arrived at higher topics 
that he displayed his genius. 

‘¢ Nunc in ovilia, mox in reluctantes dracones.”’ It was when, from 
developing the ignorance and contradictions of the informer by 
whom the charge of conspiracy was sustained, he rushed to the at- 
tack on the general system of the Irish government, that I saw him 
in full vigor. He denounced it as the source of all the turaults which 
had of late years shaken the “isle fromits propriety.” “Here was the 
fount,” said he, “ from which flowed the waters of bitterness, not 
the less bitter that I can trace its wanderings through centuries of 
national desolation, through fields of blood, through the graves of 
generations.” After giving the most daring outlines of what he term- 
ed the evils of the localsovereiguty of Ireland,he surprised me into sud- 
den acquiescence and involuntary admiration, by a panegyric on the 
principles of British government in the more favored island—on “the 
majestic supremacy of the law, extending over all things, sustaining all 
things, administering life and health and purity to all; a moral atmos- . 
phere, and, though invisible, like the physical, yet irresistible in its 
strength, penetrating through the whole national existence, and carry- 
ing on, undisturbed and perpetual, in the day and night of empire, all 
the great processes of national animation and prosperity.” Then sud- 
denly darting away from this lofty and solemn view, he indulged in 
some wild story of native humor, which convulsed the whole audi- 
ence with laughter. Yet, before the burst had subsided, he touched 
another string of that harp which so magically responded to the mas- 
ter’s hand. He described the long career of ealamity through which 

n an individual born with a glowing heart, brilliant faculties, and an 
inspiring spirit, must struggle, ina country filled with the pride of in- 
dependence, and yet for ages in the condition of a province. Some 
part of his pathos in this sketch was probably borrowed from his own 
early difficulties; and I heard pored out with the touching vehemence 
of painful reality, probably the very meditations, which had preyed 
upon the heart of the student in his chamber, or darkened his melan- 
choly walks in the cloisters of the temple. But he suddenly started 
on a new train of thought; and reprobated, with the loftiest rebuke, 
that state of the law which, while it required two witnesses for the 
proof of treason in England, was content with one in Ireland. This 
he branded with every name of indignant vituperation, frequently 
adopted, according to his habit, from the most familiar conceptions; 
yet, by their familiarity striking the mind with astonishing force. He 
called it “playing at pushpin with the lives of men”—*the reading- 
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made-easy of Judicial murder”—* the ‘rule of three’ of forensic as- 
sassination ;—given, a villain, multiplied by a false oath, the product, 
an execution!” He now revelled in the boldest extravagances of 
imagery and language, expressions which, written, might resemble 
the burlesque of a public jester, or the wildness of a disturbed mind, 
but which were followed by the audience, whom he had heated up 
to the point of passion, with all but acclamation. Still he revelled on, 
Hlis contrasts and comparisons continued to roll out upon each other. 
Some noble, some grotesque, but all effective. After one dazzling 
excursion into the native history, in which he contrasted the aborigi- 
nal hospitality and rude magnificence of the old Irish chieftain, the 
Tir-Owen, or O’Nial, with the chilling halls of the modern absentee; 
he suddenly changed his tone and wandered away into a round of 
fantastic and almost frolicsome pleasantry, which shook even the 
gravity of the bench. Then, suddenly checking himself, and draw- 
ing his hand across his brow to wipe away the tear—for even the 
hard-headed lawyer was not always on his guard against the feeling 
of the moment—he upbraided himself and the bystanders for the 
weakness of being attracted by any lighter conception, while the 
calamities of Ireland were demanding all their sympathies. And 
even this he did in his characteristic manner. “Alas!” said he, ina 
voice which scemed sinking in a sense of misfortune, ‘“‘why do J jest? 
and why do you smile? Or, are we forever to be the victims of our 
national propensity, to be led away by trivialties! We tickle our- 
selves with straws, when we should be arming for the great contest 
of national minds. We are ready to be amused with the twang of 
the Jews-harp, when we should be yearning for the blast of the 
trumpet. You remind me, and I remind myself, of the scene at one 
of our country wakes. It is the true portrait of our fruitless mixture 
of levity and sorrow. We come to mourn, and we are turned to 
merriment by the first jest. We sit under the roof of death, yet we 
are as ready to laugh as ever. The corpse of Ireland is before our 
eyes: we fling a few flowers over its shroud, and then we eat, drink, 
and are merry. Must it be for ever pronounced—that we are a friv- 
olous and fickle race—that the Irishman remains a voluntary beggar, 
with all the bounties of nature round him; unknown to fame, with 
genius flashing from his eyes; humiliated with all the armory of law 
and liberty upon his hands; and laughing, laughing on, when the only 
echo is from the chambers of the grave?” 

The orator dropped his head on his clasped hands as he spoke the 
words; and there was a universal silence for a while. It was inter- 
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rupted by a groan of agony from the prisoner, All eyes were in- 
stanily turned to the dock, and the spectacle there was striking. He 
seemed writhing under intolerable torture. His hands clung eagerly 
to the front of the dock, as if to sustain him; his lips were as colorless 
clay, but his features and forehead were of the most feverish crimson. 
At first the general impression was, that he had been overcome by a 
sense of his perilous state; but it was soon evident that his pangs 
were more physical than moral. Curran now flung his brief upon 
the table, and hurried to his side. A few words passed between 
them, inaudible to the court; but they had the unexpected effect of 
apparently restoring the sufferer to complete tranquility. He again 
stood erect; his brow, and it was a noble one, resumed its marble 
smoothness; his features grew calm, and his whole aspect returned to 
the stern and moveless melancholy of an antique statue. 

The advocate went back to his place and commenced a singularly 
dexterous attempt to avert the sentence, by an appeal to the national 
feelings. “If,” said he, “my client had been charged with any of 
these crimes which effect their object by individual injury, I should 
disdain to offer a defence, which could be accomplished only by con- 
founding the principles of right and wrong. But here is an instance 
in which the noblest mind might err, in which the highest sagacity 
might be perplexed, in which the most self-denying virtue might dis- 
cover nothing but a voluntary sacrifice.” The problem before his 
client was “the proudest that had ever occupied the mind of ancient 
or modern times. It was, by what means a patriot might raise his 
country to the highest possible elevation. What are the essentials 
for such a purpose? Intrepidity, independence of heart, the steadi- 
est perseverance, the manliest fortitude; all the great qualities of the 
head and the heart. Those are the tributes which he must bring to 
the altar of his country. But the priest must be prepared himself 
to be the sacrifice. Is it the hands of his countrymen that are to 
bind him to the horns of the altar?” 

A sense of this hazardous line of observation, however, soon struck 
the keen understanding of the great pleader; and he admitted in all 
its fullness the necessity of respecting public tranquillity, of relin- 
quishing doubtful projects of good, and of studying the prosperity of 
anation, rather through the “ microscope of experience” than by 
“vague, though splendid, telescopic glances,” at times and things be- 
yond our power. “The man,” said he, “who discovers the cause 
of blight in an ear of corn, is a greater benefactor to the world than 
the man who discovers a new fixed star.” From the glow on his 
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countenance, and the sudden brightness of his eye, I could sce that he 
was about to throw himself loose on some new current of rich and 
rapid illustration, when he was suddenly stopped by a shrick from 
the dock; the prisoner had fallen with his head over its front, and 
seemed gasping in the last pangs. The drops of torture stood thick 
on his brow, his eye was glazed, and his lips continued to quiver, 
without the power of utterance. The advocate approached him; the 
dying man caught him by the hand; and, as if the touch had restored 
his faculties at the instant, said, with a faint smile, and ina low tone, 
yet so clear as to be audible to the whole assembly, in the words of 
Pierre—*We have deceived the senate!” In the utterance he fell 
back and died. To eseape the ignominy of the scaffold, the unhappy 
man, before he came into court, had swallowed poison! 

I speak of Curran only as I see him through the lapse of years. 
Time has had no other effect on my recollection than raising my esti- 
mation of his genius. I admit, too, that in judging of an extraordi- 
nary man, time may exalt the image as well as confuse the likeness, 
The haze of years may magnify all the nobler outlines, while it con- 
ceals all that would enfecble their dignity. To me, his eloquence 
now resembles those midsummer night dreams, in which all is con- 
trast, all is magical. Shapes, diminutive and grotesque for a moment, 
and then suddenly expanding into majesty and beauty; solitudes 
startling the eye with hopeless dreariness, and at a glance converted 
into the luxury of landscape, and filled with bowers of perpetual 
spring. The power of his contrasts still haunts me; Aladdin’s palace, 
starting from the sands was not more sudden, fantastic or glittering. 
Where all seemed barren, and where a thousand other minds would 
have traversed the waste a thousand times, and left it as wild and un- 
peopled as ever, no sooner had he spoken the spell, than up sprang 
the brilliant fabric of fancy, the field was bright with fairy pomp, 
and the air was filled with genii on the wing. 

Next morning, I was on my road to London. 
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PAPER MONEY—LEGISLATIVE USURPATION-—-JUDICIAL FIRMNESS. 


Tue account which we are about to give of this now interesting 
and once very exciting case, is abridged from a rather long report in 
the second volume of “American Criminal Trials,” a work which we 
have more than once had occasion to commend in strong terms, but 
which, we are sorry to learn, has thus far found a sale far short of its 
deserts. We again say, in passing, that this work is among the most 
interesting and useful, to the general, as well as professional reader, 
ever published in this country; and we express the hope that Mr. Cuan- 
DLER, its accomplished author, will persevere in his good work. It 
will pay some day, because it ought to. Butto the case. After giv- 
ing a vivid account of the state of things immediately following the 
American Revolution, as evinced by the Shays Insurrection in Mas- 
sachusetts, and something very much like it in New Hampshire, the 


author. proceeds as follows: 


In Rhode Island these restless spirits seem to have obtained pos- 
session of the government, and they proceeded to make some of the 
most extraordinary laws ever known in a civilized community. The 
distress attendant upon the exportation of the precious metals was 
charged upon the merchants, who were regarded with the greatest 
acrimony by a large majority of the people. An idea became preva- 
lent that paper might be forced, by legislative authority, to take the 
place of gold, and measures were adopted to carry out this policy 
by the strong armof law—it being supposed that the merchants were 
the only class that would be injuriously affected thereby, or that 
would make any strenuous opposition. 

The subject of the currency, one of the most difficult and embar- 
rassing in the whole science of political economy, is more exposed 
to the assault of ignorance and the arts of the demagogue than any 
other; and experience shows, that in all free governments, the great- 
est errors are sometimes embraced by the people, and a course of 
policy persisted in, which must inevitably result in disaster and ruin. 
In Rhode Island, at the period referred to, the distresses of the peo- 
ple were seized upon by unprincipled men, who, by artful appeals to 
the distressed of every class, roused them to frenzy against the mer- 
chants, and induced them to entertain the false and delusive hope, of 
being able to change their condition by simple acts of legislation. 
The state was distracted by two parties, calling themselves the hard, 
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and paper money parties. In 1786 the latter obtained an overwhelm- 
ing majority in the state, and in May of that year, the general assem- 
bly proceeded to make certain laws, which were at once indicative 
of fraud, ignorance and folly. 

The first act on this subject, after reciting that, from a variety of 
causes, political and mercantile, the currency of the state had become al- 
together insufficient in point of quantity for the purposes of trade and 
commerce, and for paying the just debts of the inhabitants, provided for 
the emission of one hundred thousand pounds in bills of paper, for the 
period of fourteen years, to be lent on the credit of clear landed real 
estate, at the rate of four percentum perannum. Committes were ap- 
pointed throughout the state, to sign and distribute these bills to the 
towns, in proportion to their population. Persons receiving them were 
to pay the interest into the general treasury of the state, annually, for 
seven years; but the last seven years, no interest was to be paid; 
and one seventh part of the sum so issued was to be paid into the 
office of a general committee in seven equal annual payments during 
the last seven years, “to be consumed by fire.”* The bills were to 
be issued in a convenient form, not more than three pounds in value, 
nor less than six pence. This money was to be a lawful tender for 
debts, and in case any person refused to receive it as such, his debt 
was to be forever barred upon proper proceedings had by the debtor. 
No time was fixed for the redemption of these bills, nor was the ulti- 
mate payment charged upon any fund. Indeed, it was not designa- 
ted how they were to be paid, and it is hardly necessary to say that 
they fell into immediate discredit. 

At the next June session, the assembly passed another act upon the 
subject. The preamble set forth that “ whereas it is highly necessary 
and of the last and most important consequence to the government of 
all states, that the proceedings of the legislature be held in high esti- 
mation, and the most sacred regard; and that the laws when promul- 
gated be strictly adhered to, and punctually and most religiously 
obeyed. And whereas it is of the greatest moment, that the afore- 
said emission of one hundred thousand pounds, which will have the 
greatest tendency of anything, within the wisdom of this legislature 
to quiet the minds and alleviate the distressed situations and circum- 
stances of the good citizens of this state, should be kept in good 
credit; and that the same should be a currency equal in value to 
coined gold and silver: And whereas various attempts have been 
made by a certain class of men, who, from mistaken principles, sup- 
pose the said currency to be injurious to their interests, and from an 
inclination to render invalid such laws and regulations of this assem- 
bly, as may not quadrate with their interest, judgment and opinion of 
things, and for many other causes, which, i permitted to exist, will 
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_ *The form 
1s equal to 
within this state, 


of these bills was as follows;—State of Rhode Island, &c. This bill 
in lawful silver money, and shall be received in all payments 
agreeable to an act passed by the general assembly of said state, 


at their May session, holden at the city of Newport, A. D. 1786. Death to counterfeit. 
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support a power in this state, counter to the authority chosen and ap- 
pointed by the suffrages of the free people thereof, and subversive of 
those laws and principles upon which the happiness, welfare and 
safety, of the people depend.” It then provided that any person 
who should refuse to take these bills of credit in exchange for any 
articles which he might have for sale, according to the amount ex- 
pressed on the face of such bills, or make any difference in the 
prices between silver and paper money in any sale or exchange, or 
direct the same to be done; orin any manner whatever tend or attempt 
to depreciate or discourage the passing of such bills, of the price of the 
face thereof, or do any act to invalidate or weaken the act emitting 
such bills, for the first offence should forfeit and pay the sum of one 
hundred pounds, and be rendered incapable of being elected to 
any office of honor, trust or profit within the state. 

This measure met with no better success than the other; but its 
failure did not convince a majority of the people, that legislative en- 
actments could not transmute paper into gold, and they were more 
than ever determined to create, by mere force of law, a confidence 
in a worthless paper currency. Accordingly, ata session of the gen- 
eral assembly, specially convened by the Governor, in August follow- 
ing, one of the most extraordinary laws ever imposed on a free peo- 
ple, was passed by the general assembly. ‘The preamble set forth 
* that it is an established maxim of legislation, and ought to be strictly 
and punctually adhered to in all wise governments, that process 
upon the breach of penal laws should be immediate, and the penalty 
inflicted or exacted directly consequent upon conviction. And _ that 
the usual and stated times of holding courts within this state, are im- 
practicable, inconvenient and inapplicable to the true intent and 
meaning of said act; and altogether insufficient to carry into effect 
the good purposes of this legislature, touching the same.” It was 
then enacted that if any person refused to receive such bills as coin, 
according to previous laws, the complainant should apply to either 
of the judges of the superior court of judicature or inferior courts of 
common pleas, and citation should be issued to the refusing party 
to appear before a special court within three days and there stand 
his trial, without a jury, according to the laws of the land, before 
such court. And the judgment of the court, upon the conviction of 
the accused, was to be forthwith executed, and the offender immedi 
ately to pay the penalty, or stand committed to jail until sentence 
should be performed; which judgment was to be final and conclusive, 
and without appeal. No delay, protection, privilege or injunction 
should, in any case, be prayed for, allowed, or granted. 

At the same session, a bill passed the house of representatives, 
which was sent out to be submitted to the freemen at their town mect- 
ings. This bill contained a criminal provision for refusing to take 
the bills at par with gold and silver, and also a test, whereby all the 
freemen of the state and others, were required to swear or affirm, that 
they would use their endeavors to give the paper money a currency 
equal to gold and silver, and that they would sell their vendible articles 
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for the same prices for the one as the other. In case of failure, 
the delinquent was to be punished as for wilful and corrupt perjury.* 

But the proceedings of the general assembly received a sudden 
and effective check, in the firmness of the judiciary, who refused to 
co-operate in these insane measures. In September, 1786, one John 
Trevett, of Newport, having purchased in the market some meat of 
John Wheeden, a butcher, tendered himin payment bills of the emission 
of May preceding. ‘The butcher refused them, whereupon, a com- 
plaint was filed in accordance with the laws, before Paul Mumford, 
chief justice of the superior court, at his chambers, who caused a 
special court to be convened, but as the information was filed during 
the term, it was referred to the regular sittings of the court, for de- 
termination under the provisions of the paper money laws. 

The defendant appeared in court, and pleaded, “that it appears 
by the act of the general assembly, wherein said information was 
founded, that the act had expired and hath no force. Also, for that 
by said act the matters of complaint are made triable before special 
courts, uncontrollable by the supreme judiciary court of the state. 
Also, for that the said court is not, by said act, authorized and em- 
powered to empannel a jury, to try the facts charged in the informa- 
tion, and so the same is unconstitutional and void.” 

The case came on for a hearing at the September term of the 
superior court of judicature for the county of Newport, 1786, before - 
Paul Mumford, chief justice, Joseph Hazard, Thomas Tillinghast and 
David Howell, associate justices. James Mitchell Varnum and 
Henry Marchant, the most eminent counsellors in Rhode Island, 
were retained for the defendant. 


After an eloquent argument from Mr. Varnum, which is reported 
at length, the report proceeds as follows: 


The court decided, that the “information was not cognizable be- 
fore them.”t ‘Their decision was received with equal surprise by the 
two political parties. While the friends of a sound currency were 
amazed at the independence of a tribunal, annually elected, one mem- 
ber at least of which was of the paper money party, they hailed it 
as a sure sign of returning reason, and the harbinger of better things, 
But by the legislature itself the result was received with the deep- 
est mortification and chagrin. The general assembly was specially 





*Upon the publication of this bill, the citizens of Providence, in town meeting, 
unanimously instructed their representatives to vote againstit. An able report was 
drawn up, which exerted a favorable influence on the public mind. Updike, 175. 


+Mr. Updike, in his Memoirs of the Rhode Island Bar, states the judgment of the 
court to have been, “that the amended acts of the legislature were unconstitutional and 
void.” And the general assembly, on the records, refer to the court as having, “de- 
clared and adjudged an act of the supreme legislature of this state to be wnconstitu- 
tional, and so absolutely void.” Butthe judgment of the court appears to have been 
simply, “that the information was not cognizable before them.” See Varnum’s Re- 


port, page 1; and also the distinction taken by Mr. Justice Howell in his address to 
the general assembly, on the next page. 
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convened by the governor, and on the first day of the session a sum- 
mons was issued from both houses, requiring an immediate attendance 
of the judges, to assign their reasons for adjudging an act of the 
“ supreme legislature of the state unconstitutional, and so absolutely 
void.” Two of the judges accordingly attended, but the other two, 
being ill, the assembly postponed the matter two weeks. At that 
time the chief justice was still too ill to attend, but the other judges 
appeared, and gave notice to both houses “that they awaited their 
pleasure.” ‘They were informed that the assembly was ready to hear 
them, and would proceed immediately upon the business for which 
they were in attendance. Certain ceremonies having been adjusted 
and the records of the court produced, David Howell, the youngest 
judge, addressed the general assembly in a learned and elaborate 
speech of six hours. He remarked, in the first place, that the order 
by which the judges were before the house might be considered as 
calling upon them to assist in matters of legislation, or to render the 
reasons of their judicial determination, as being accountable to the 
legislature for their judgment. In the former point of view, the 
court were ever ready, as constituting the legal counsellors of 
the state, to render every kind of assistance to the legislature, in 
framing new, or repealing former laws; but for the reasons of their 
judgment upon any question judicially before them, they were ac- 
countable only to God and their own consciences. He then pointed 
out the objectionable parts of the act upon which the information 
was founded, and argued that it was unconstitutional, had not the 
force of a law, and could not be executed. 

But he denied that the judges were accountable to that tribunal, 
for the reasons of their judgment. In the first place the legislature 
had assumed a fact, in their summons to the judges, which was not 
justified or warranted by the records. The plea of the defendant, 
in a matter of mere surplusage, mentions the act of the general as- 
sembly as “unconstitutional, and so void;” but the judgment of the 
court simply is, “that the information is not cognizable before 
them.” Hence it appears that the plea has been mistaken for the 
judgment. 

Whatever might have been the opinion of the judges, they spoke 
by their records, which admitted of no addition or diminution. They 
might have been influenced regpectively by different reasons, as the 
whole act was judicially before them, of which, it being general, 
they could judge by inspection, without confining themselves to the 
particular points stated in the plea. It would be out of the power, 
therefore, of the general assembly to determine upon the propriety of 
the court’s judgment without a particular explanation. If this could 
be required in one instance, it might in all; and so the legislature would 
become the supreme judiciary;—a perversion of power totally sub- 
versive of civil liberty. 

If it be conceded that the equal distribution of justice is as requi- 
site to answer the purposes of government as the enacting of salutary 
laws, it is evident that the judiciary power should be as independent 
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as the legislative. And consequently the judges cannot be answerable 
for their opinion unless charged with criminality. The nature of 
their office obliges them to decide upon every question that can arise 
in legal process. If they are not directed by their own understand- 
ing, uninfluenced by the opinion of others, how can they be said to 
judge at all? The very act of judging, supposes an assent of the 
mind to the truth or falsehood of the proposition. And if a decision 
be given contrary to this assent, the judge is guilty of perjury, and 
ought to be rendered infamous. 

Every man is excusable for errors of the head, provided sufficient 
attention has been paid to the means of information; but no man is 
excusable for depravity or corruption of the heart. The judges may 
err; for error is the lot of humanity. Perfection cannot be required 
of imperfect beings. But the very idea of being accountable to the 
legislature, in matters of opinion, supposes the legislature to possess 
the standard of perfection;—a thought highly derogatory to the at- 
tributes of Deity! 

Baron Montesquieu, in his Spirit of Laws, observes; “ there is no 
liberty, if the judiciary power be not separated from the legislative 
and executive. Were it joined with the legislative, the life and lib- 
erty of the subject would be exposed to arbitrary control; for the 
judge would then be the legislator. Were it joined to executive 
power, the judge might behave with violence and oppression. There 
would be an end to everything, were the same man, or the same 
body, whether of the nobles or of the people, to exercise those three 
powers, that of enacting laws, that of executing the public resolu- 
tions, and of trying the causes of individuals.” 

Blackstone in his Commentaries adopted the same ideas. Serjeant 
Hawkins is precise and conclusive, “ that no such judge is in any way 
punishable for a mere error of judgment. And as the law has ex- 
empted jurors from the danger of incurring any punishment, in res- 
pect of their verdict in criminal causes, it has also freed the judges 
of all courts of record from all prosecutions whatsoever, except in 
the parliament, for any thing done by them openly in such courts as 
judges; for the authority of a government cannot be maintained, un- 
less the greatest credit be given to those, who are so highly entrusted 
with the administration of public justice; and it would be impossible 
for them to keep up in the people that veneration of their persons, 
and submission to their judgments, without which it is impossible to 
execute the laws with vigor and success, if they should be continually 
exposed to the prosecutions of those, whose partiality to their own 
causes would induce them to think themselves injured. Yet if a 
judge will so far forget the dignity and honor of his post, as to turn 
solicitor in a cause which he is to judge, and privately and extraju- 
dicially tamper with witnesses, or labor jurors, he has no reason to 
complain, if he be dealt with according to the same capacity to which 
he so basely degrades himself.” 

Comparing these passages together, the intention of the author is 
apparent, that, in the first place, the judges are not answerable at all 
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for mere error of judgment; and in the second, they are triable only 
in parliament for matters of a criminal nature. The same point is 
fully asserted in Bacon: “ But though they are to judge according 
to the settled and established rules and ancient customs of the nation, 
approved for many successions of ages, yet are they freed from all 
prosecutions for any thing done by them in court, which appeass to 
have been an error of their judgment.” 

So tender and delicate is the law in this respect, that even justices 
of the peace are sacredly guarded from every kind of prosecution 
upon account of their opinion. Upon the 10th of May, 1757, a mo- 
tion was made in the king’s bench* for an information against two 
justices of the peace, for arbitrarily, obstinately and unreasonably 
refusing to grant a licence to one Henry Day, to keep an Inn at 
Eversley; where it was alleged and sworn to be fit and proper, and 
even necessary, that there should be an additional one (there being 
one there already) and for which occupation of keeping an Inn this 
man was (as those two justices themselves had allowed on a former 
occasion) a proper person, they having before licensed him to do so 
at another place. 

Lord Mansfield, and Mr. Justice Denison, held, that notwithstand- 
ing this was a matter left ina great measure to the discretion of the 
justices, yet if it appeared to the court, from sufficient circumstances 
laid before them, that their conduct was influenced by partial, corrupt 
or arbitrary views, instead of exercising a fair and candid discretion, 
the court might call upon them to show the reasons whereby they 
guided their discretion. 

“The justices thus entrusted have aright to judge for themselves; 
no man can judge for another, And this power is entrusted to them 
by the constitution, by the legislature. It may be very dangcrous to 
them to be obliged to give their reasons publicly; though they may 
have suficient ones to satisfy their own minds, and to direct their own 
judgments. And if they are thus entrusted, why are they liable to be 
called to an account by any other jurisdiction, unless they act faultily 
and wilfully wrong? Indeed, if they do wilfully wrong, let them be 
punished; but where they act quite consciensciously, they are not ac- 
countable to any body.”t 

“But if it clearly appear that the justices have been partially, ma- 
liciously or corruptly influenced in the exercise of this discretion, 
and have (consequently) abused the trust reposed in them, they are 
liable to prosecution by indictment or information, or even, possibly, 
by action, if the malice be very gross and injurious.” 

“If their judgment is wrong, yet the heart and intention pure, 


God forbid that they should be punished! And he declared that he 





*Rex v. Young and Pitts, (Burroughs, 556.) 


+This paragraph is quoted by Mr. Howell, as the language of the court, but it is ta- 
ken fromthe argument of Sir Richard Lloyd. 
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should always Jean towards favoring them, unless partiality, corrup- 
tion, or malice should clearly appear.” 


Mr. Howell having concluded his address, Mr. Tillinghast said, 
that nothing could have induced the gentlemen of the court to accept 
the office to which they were appointed, but a regard to the public 
good, that their perquisites were trifling and their salaries not worth 
mentioning. ‘The only recompense they expected or could receive, 
was a consciousness of rectitude, which had supported them, and he 
was confident would support them, through every change of circum- 
stances; melancholy indeed would be the condition of the citizens, 
if the supreme judiciary of the state was liable to reprehension, 
whenever the caprice or the resentment, of a few leading men should 
direct a public inquiry. -Asone member of the court, he felt himself 
perfectly independent while moving in the circle of his duty; and 
however he might be affected for the honor of the state, he was 
wholly indifferent about any consequences that might possibly respect 
himself. The opinion he had given resulted from mature reflection, 
and the clearest conviction; his conscience testified to the purity of 
his intentions, and he was happy in the persuasion, that his conduct 
met the approbation of his God. 


Mr. Hazard then spoke as follows: My brethren have so fully de- 
clared my sentiments upon this occasion, that I have nothing to add 
by way of argument. It gives me pain that the conduct of the 
court seems to have met the displeasure of the administration. But 
their obligations were of too sacred a nature for them to aim at 
pleasing, but in the line of their duty. It is well known that my 
sentiments have fully accorded with the general system of the 
legislature in emitting the paper currency; but I never did, I never 
will, depart from the character of an honest man to support any meas- 
ures, however agreeable in themselves. If there could have beena 
prepossesion in my mind, it must have been in favor of the act of the 
general assembly; but it was not possible to resist the force of convic- 
tion. ‘The opinion I gave upon the trial was dictated by the energy 
of truth: I thought it right—I still think so. Be it as it may, we de- 
rive our understanding from the Almighty, and to him only are we 
accountable for our judgment. 


The judges having thus defended themselves, an animated debate 
took place among the members of the assembly, and the question be- 
ing stated “whether the assembly was satisfied with the reasons given 
by the judges in support of their judgment?” it was decided in the 
negative. A motion was then made to dismiss the judges from their 
office; but before the question was taken on this motion, the following 
memorial signed by the three judges—Hazard, Tillinghast and How- 
ell—was sent in: 
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To his excellency the Governor, and his honor the Speaker of the 
lower house of assembly; To be communicated to both houses, 


“ The underwritten, appointed justices of the superior court, &c., 
at the annual election in May last, for the term of the current year, 
and cited to appear before the general assembly at their present ses- 
sion, by an order therefor, passed at their last session, specially con- 
vened, in the city of Newport, “to render the reasons of a certain 
judgment given by said court, at the last term thereof in the county of 
Newport,” having appeared before both houses ina grand committee 
and made full communication of all the proceedings of the court, rel- 
-ative to the case in which said judgment was rendered; and having 
entered into a full and free examination of the several parts and 
principles of the penal law in question, and compared them with the 
constitution, or fundamental laws of the state, and all other laws 
operating thereon, which secure to the citizens thereof their rights 
and privileges; and having established their observations thereon by 
many the most approved authorities in law, as well as by the con- 
stitution and doings of the federal union, and the members thereof, 
since the revolution in this country; for the advice and assistance of 
the general assembly in point of legislation—concluded by utterly de- 
nying the power of the legislature to call upon them for the par- 
ticular reasons of their judgment in that, or any other case; and de- 
clining to render the same—alleging and maintaining, by arguments 
and authorities of law, that for the same they are “ accountable only 
to God (under the solemnities of their oath of office) and to their 
own consciences.” And while, to remove misapprehensions, they dis- 
claim and totally disavow, any the least power or authority, or the 
appearance thereof, to contravene or control the constitutional laws 
of the state, or acts of the general assembly—they conceive that the 
entire power of construing and judging of the same, in the last re- 
sort, is vested solely in the supreme judiciary of the state. And 
whereas, in the citation aforesaid, no charge is contained against the 
underwritten, in their aforesaid capacity, nor had they reason to 
apprehend any proceedings were to be grounded thereon, to affect 
their lives, liberties or property, or their estate in their office afore- 
said, or their good name and character as officers of this state:-—And 
whereas from appearances, there is reason to apprehend that a de- 
sign is formed, and ripening for execution, by a summary vote of the 
legislature, either to dismiss them from their aforesaid office, or to sus- 
pend them from the power of exercising the same: 

“ Wherefore, they pray that they may havea hearing by counsel 
before some proper and _ legal tribunal, and an opportunity to answer 
to certain and specific charges, if any can be brought against them, 
before any sentence or judgment be passed, injurious to any of their 
aforesaid rights and privileges. And this they claim and demand as 
freemen, and officers of this state; and, at the same time, with defer- 
ence, utterly protest, against the exercise of any power in the legis- 
lature, by a summary vote, to deprive them of their right to exercise 
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the functions of their aforesaid office, without the aforesaid due pro- 
cess of law, or a commencement thereof (in which latter case a sus- 
pension only from the duties of office can take place) before the full 
term for which they were appointed and engaged, under the constitu- 
tion of the state, shall be completed: and more especially, upon a 
mere suggestion of a mere error of judgment.” 

This memorial having been received, the judges informed the as- 
sembly, that they wished to be heard by counsel. James Mitchell 
Varnum, who had so ably argued the case upon which the court had 
pronounced the judgment complained of, now addressed the house 
in defence of the court. 

The final result is announced as follows: 


It was then resolved, by a very large majority, that the three judges 
having been fully heard before the assembly, had rendered no satis- 
factory reasons for their judgment in the case of Trevett against 
Wheeden; but as they were not charged with criminality in giving 
their judgment, it was voted that they be discharged from any further 
attendance upon the assembly on that account. The laws which 
had given rise to this famous controversy were soon afterwards repealed, 
and a better feeling prevailed in regard to true principles of gov- 
ernment. 





Court of Common Pleas, Hamilton County, Ohio, May Term, 1845. 


Wates v. Bares. 


{ Rerortep By T. Watker. | 


Parol evidence is admissible to prove a promise made at the time of executing a gen- 
eral release under seal, when that promise was the inducement to execute the 


release. 


Tuts case was tried by the court on submission. The plaintiff is 
the widow of John W. Wales, deceased, who was a partner of the 
defendant. As Wales left no children and no debts, no administrator 
was appointed and the defendant settled the partnership affairs with the 
plaintiff, paying her an agreed sum of money for the interest of her hus- 
band and taking from her a general release of all claims under seal. At 
the time of making this settlement, a suit was pending by Bates & Wales 
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against Perry, Kellogg & Co., to recover the value of certain mer- 
chandise, which, as forwarding merchants in New Orleans, they had 
neglected to forward; and the plaintiff claimed one half of the 
amount which should be recovered in this suit, and asked to have it 
provided for in the release. Defendant acknowledged her claim, and 
promised to pay it, if he succeeded in the suit; but objected to have it 
mentioned in the writing, saying that his word was as good as his bond, 
and pledging his honor to make good his verbal promise. As the 
plaintiff held the pen for the purpose of signing the release, she 
‘again requested to have this promise in writing; but upon a repeti- 
tion of the defendant’s verbal promise, she signed the paper. The 
attesting witness, her brother, before signing his name, expressed a 
similar desire; but the verbal promise was reiterated, and he attested 
the release. 

The suit of Bates & Wales against Perry, Kellogg & Co., was 
successful, and the present action was brought to recover one half of 
the amount therein recovered. The defendant set up the release as 
a bar; and the question was whether the above facts could be proved 
by parol. 


T. Watker and A. G. W. Carrer, for plaintiff, insisted that 
this was a dislinct and substantive promise, which formed the induce- 
ment for executing the release, and that to reject the evidence of- 
fered, would be to enable the defendant to commit a fraud; on either 
of which grounds the evidence was admissible. ‘They cited Roscoe’s 
Civ. Ev. 9; 2 Saunders’ Plead. and Ev. 699; 2 Starkie 573; and 
Morancy v. Quarles, 1 McLean’s Rep. 194. 


A. E. Gwynne and J. H. Bares, for defendant, contended that 
to admit this evidence, would be a violation of the rule, that parol 
evidence cannot be admitted to contradict a written contract. They 


cited Greenleaf’s Ev. 351; Pierson v. Hooker; 3 Johns. 68. 


The court, Carpwett P. J., held the parol evidence admissible on 
both the grounds urged by plaintiff’s counsel, and gave judgment for 
the amount claimed. 
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JUDICIAL SALARIES. 


Extracts from the speech of Tuomas J. Gatiacuer, in the Ohio House of Representa- 
tives, January 21, 1846, on the bill amending the Retrenchment law, with regard to Ju- 
dicial Salaries. 


[It gives us great gratification to publish these remarks of Mr. Gartacuer. They 
express in a bold and manly way, sentiments worthy of the profession to which he 
belongs; and which, in the main, have our entire concurrence. We have before 
said, and now repeat, that the legislation of Ohio, on the subject of judicial salaries, 
is wholly unworthy of her. When the salary of a Supreme Judge was $1500, and 
that of a President Judge of the Common Pleas $1200, a Retrenchment law was passed 
reducing the former to $1000, and the latter to $730. This continued in force fcr 
tsvo years, when, after much contest, a law was passed, at the present session of the 
Assembly, fixing the former at $1300, and the latter at $1000, which is also the salary 
of the judge of the Superior Court of Cincinnati. It was while this law was under 
discussion that Mr. Gallagher made the remarks which follow.—Ebs. } 


In conformity with the will of my constituents, as expressed by a 
resolution unanimously passed in the convention, that nominated me 
for election to the seat, which I have the honor to occupy in this 
House, I gladly avail myself of this occasion, to obey my instructions 
as also to give expression to views and sentiments which I have long 
held and cherished towards the weak, and in my judgment unworthy 
action of the representatives of the people, with regard to the pay of 
public officers in this State. Small demagogues have for some years 
past fancied that the whining cry of economy in this particular, was a 
lever of power in their hands, and that thus they could convince the 
people of their peculiar disinterestedness; conscious of their own 
want of capacity, to demonstrate to the people in the public service, 
talent or ability, worthy of any pecuniary renumeration, their policy 
has been to keep public office within their reach, by grading its emol- 
uments to the standard of their own ability. This class of politicians 
and patriots by their own immediate influence, never has been, nor 
ever will be of any great consideration in sustaining legislative 
wrong; but by becoming the creatures and tools of higher intellects, 
and bold and designing men, they aid in giving power and force to 
insidious attacks upon the rights and safeguards of the toiling and pro- 
ductive laboring masses, by placing one by one, the offices of honor and 
trust, beyond the reach of the poor man. Compare the salaries paid 
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our high judicial officers, with those paid in other States. They are 
a disgrace to our State, a dishonor to our people, and merit the scorn 
of every friend to the permanency of our republican institutions, 
In my estimation, sir, the amount paid to our Judges is wholly inade- 
quate as a compensation for the physical labor requisite to discharge the 
duties incumbent upon the Supreme and President Judges, It can- 
not be expected that the State will be able to command the services 
of honest and competent men, unless they receive enough for their 
services to sustain them in comfort and decency, and to educate their 
‘families; and this much they have a right to demand, and all who are 
willing to sustain a right government of the people, will be free to 
give. Let the people look to this. He isno friend of theirs, who, 
by legislation, assents really and truly to the proposition to preclude 
the poor man, however honest and capable, from participating 
in the honors and responsibilities of public office. All the offices of 
honor and trust in a republic, should, in every way, be open to the 
honest and deserving. Gentlemen recoiled with well affected horror 
from the idea of a property qualification to vote, or hold office in 
Ohio, and yet they proposed so fixing the salaries of high officers, 
that it would be an essential requisite, before accepting judicial po- 
sition that the man should be the possessor of wealth. In a word, no 
man can hold office in Ohio, who is not riche A poor man in the me- 
ridian of life and freshness of intellect, (when best fitted to discharge 
the duties of high office,) cannot afford to make the sacrifice of the 
best years of manhood and intellect, by entering into the public service. 
Thus, in effect, giving to wealth and its possessors, by the indorse- 
ment of law, the power and position, of a privileged order in our 
State. Asa democrat, and a lover of equal rights and privileges, I 
can permit myself in no degree, to recognize money as superior to the 
man. Nor do I recognize any force in the argument, that we have 
heretofore found men willing and capable to discharge the duties 
pertaining to the judicial station, at the salaries proposed in the 
amendment under consideration. As well might gentlemen argue 
that the clothing which had fitted, and was worn with comfort and 
convenience by the school boy, was equally adapted to the full 
grown man. Ohio is, at the present time, in point of wealth and 
population, the second State in the Union. There is more public 
business, at the present time, done in and fora half a dozen counties 
that could be named, than was transacted throughout the entire State, 
at the time the present judicial salaries were fixed. Gentlemen are 
much mistaken in their estimation of public feeling and sentiment in 
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this regard. The people fully recognise the truth, that “the laborer 
is worthy of his hire,” and they are perfectly willing to pay public 
servants sufficient in amount to command talent and integrity. And 
let the majority look to this. The people will hold them responsible 
for all the evils which may hereafter arise from corruption or inefli- 
ciency in the discharge of the duties pertaining to any of the high 


public trusts under our state government. They place a wrong esti- - 


mate upon the intelligence of the people, if they suppose they can 
delude them with the cant, and the once specious cry of economy. 
The idea of guarding the people from themselves, is fully understood. 
Why, the State is annually robbed of more money to pay for the 
printing of the bills asking for special privileges and private corpo- 
rate monopolies, than would pay salaries-to the entire judiciary of 
Ohio, worthy the State, and such as would command the highest legal 
ability, and enable the poor man to aspire to the honors of the judi- 
cia! station. There is no class or distinction in our land, save that 
between knaves and honest men; and all honest men are equal every 
where, whether in the work shop oron the judicial bench. The 
most admirable illustration of this republican sentimentis that the work- 
shop has educated someamong the best and most distinguished judges 
the country has ever known. Let those, therefore, who, to accon- 
plish selfish ends, would engender a jealous feeling between classes, 
be warned in time that forbearance is not always a virtue. In urging 
upon the House what, in my judgment, seems right with regard to our 
judiciary, how am I more interested, as has been insinuated, than any 
other member of society? 

Who, sir, more than the productive laborer, is interested in kecrp- 
ing the judiciary of our State beyond the breath of suspicion? Where 
does the poor man turn for redress, from the wrong and high-handed 
tyranny of arrogant and overbearing wealth? ‘To the courts of jus- 
tice. Where do we all look for aid when legislative madness has 
trampled upon the constitution and the right? To the high tribunal 
which individuals have vilified in this House to day, the last hope ot 
the wronged—the people’s barrier of the constitution—the supreme 
judicial tribunal of the State. Ignorance and envy have with low 
and groveling maliciousness, endeavored to day, to asperse not only 
the judiciary of our State, but all connected with the profession of 
the law. As one of the humblest of that profession, in its vindica- 
tion, I turn the attention of gentlemen to the history of our republic, 
and the civilized world. Wherever liberty has found her boldest 
advocates and readiest martyrs, it has been among the lawyers of the 
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land. The names of Pym and Hamppen shed a glory upon their 
age and country, and are consecrated to the love and reverence of 
intelligent freemen, in all succeeding time. And in the history of 
our own country, and in its early struggles, the lawyers of the times 
were the leaders and sustainers of the Revolution. Their pens traced 
our free charters, and their swords opened the pathway to freedom. 
In all times, ages and circumstances, the lawyers have been the first 
and boldest vindicators of the rights of man. And although igno- 
rance, in the vain glory of accidental position, goaded on by the 
heart-consuming envy which would gladly defile all whose dignity it 
can never hope to reach—pollutes the atmosphere by the hour with 
pointless venom—still will the ‘profession of the law, and all who 
are worthy of its honors, hold a high place in the world’s regard, 
wherever intellect is respected, and true manhood appreciated. In 
saying thus much, in behalf of the profession of the law, I mean no 
disparagement to any other occupation or calling, and will not be so 
understood. 

And, again, gentlemen speak of our state as young, weak, and pov- 
erty-stricken. This is wide of the truth. Ohio, though young in years, 
has the strength and vigor of mighty energies; her progress and 
and prosperity are without a parallel; already in wealth and popu- 
lation, she is second only to one other State in the confederacy; and, 
before the century is ten years older, she will be side by side with 
the first in the republic. And, in all our legislation we should keep 
in view, the power and greatness of the people and State we repre. 
sent; our action and our laws should, in all things, be worthy of 
both. Let us, then, in a spirit of liberality becoming the wealth and 
intelligence of the citizens of Ohio; and, also, in keeping with the 
purest and truest democratic sentiment, place the offices of trust and 
profit, within the reach of the poorest and humblest citizen, and 
thus foster talent and integrity in all, regardless of wealth and influ- 
ence. And to the majority, I have to say in conclusion, that the 
power is with them; let them use it with the freest independence, 
in the full confidence that the people, disregarding the falsehoods and 
sophistry of demagogues, will appreciate and sustain them in all liberal 
action towards that portion of the public servants, on the faithful 
discharge of whose high duties rests the protection of the lives and 
property of all. 
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DECISIONS OF THE OHIO SUPREME COURT IN BANK—JAN. TERM, 1846. 


[ConTINVED FROM PRECEDING NuMBER, PAGE 235.] 


Friday, January 16, 1846. 

No. 37. Richard Porter et al. v. F. A. Kepler et al. Error. Stark. 
Hrreucock, J. Held, Ist—That in an action against persons, charg- 
ing them as stockholders of an unauthorized banking association, if 
the jury find a verdict against a part of the defendants, and in favor 
of others, judgment may be rendered against those who are found 
liable by the jury. 2. The common law rule upon this subject is 
changed so far as respects this class of cases, by the act of January 
27th, 1816, entitled “An act to prohibit the issuing and circulating 
of unauthorized bank paper.” 3. Thatif the plaintiff in his declar- 
ation, shows a good cause of action, although informally or defectively 
stated, the judgment will not be arrested after verdict, nor for this 
cause will a judgment of the Court of Common Pleas in pursuance 
of such verdict, be reversed on error. Judgment affirmed. 


No. 50. Robert Ferguson et ux. v. William Stewart’s Executors. 
Demurrer to bill in Chancery. Butler. Reap, J. Held, 1. That land 
directed by a will to be sold and converted into money, is treated as 
personal estate. 2. That where land is thus directed to be converted 
into money, and the interest of one third secured to the wife, and the 
residue to go to the heirs of the testator, under the statute of descent 
and distribution, if there is no heir capable of inheriting, the entire 
estate is vested in the wife, and she may sustain a bill in chancery 
against the executors to compel an account and enforce the payment 
of the money to her. Demurrer overruled, and leave to answer. 


No. 53. Stevens & Everett v. The State of Ohio. Error. Colum. 
biana. Brrcwarp, J. Held, That on an indictment charging two per- 
sons with the commission of a joint offence, both cannot be convicted 
upon the proof that each one separately committed an act constitut- 
ing an offence similar to the one charged in the indictment. Judg- 
ment reversed. 
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No. 34. Samuel T. Jones’ Administrator v. Thomas Smith surviv- 
ing obligor, &c. Motion to set aside non-suit. Licking. Woon, C. 
J. Held, That covenant by the assignor of the reversion cannot be 
maintained against the lessee of real and personal estate, the cove- 
nant being entire, and the lessor’s interest in the personality not as- 
signed. Motion overruled. 


Saturday, January 17, 1846. 

No. 55. Samuel Mayham vy. Benjamin Coombs et al. Chancery. 
‘Clermont. Urrencock, J. Held, 1. That under the Statute of Ohio, 
a mortgage takes effect from the date of its delivery for record, and 
until so delivered will not prevail against a junior recorded mortgage 
although the junior mortgagee had notice of the prior mortgage. 
2. That an unrecorded mortgage must be postponed to the lien of a 
judgment recovered after the date of the mortgage. 3. That the 
vendor’s lien is lost when the vendor takes real or personal security for 
the payment of the purchase money. 


No. 52. Henry B. Curtis, Receiver, &c. v. The Heirs of John 
Hawn. Chancery. Knox. Reap, J. Held, That scire facias is not 
the proper mode of reviving a decree in Chancery against heirs— 
that the appropriate method is by Bill of Revivor; or some proceed- 
ing in the nature of a Billof Revivor. Scire facias dismissed. 


No. 39. Jacob Bohart et al. v. Isaac Aikinson. Chancery. Car- 
roll. Brrcuarp, J. Held, 1. That on proceedings in partition, an 
appraiser, in the absence of fraud, prior to the act of March 29, 1841, 
might become a purchaser at the sheriff’s sale. 2. That in the ab- 
sence of fraud, such proceedings cannot be questioned collaterally. 
3. That in such proceedings, the acts of the guardian of a minor, 
done in good faith, are binding on his ward. 4. That where a minor, 
in such case, on coming of age, ratifies the acts of his guardian by re- 
ceiving and appropriating the proceeds of the sale, with full knowl- 
edge of the facts, he is estopped in equity from taking advantage of 
a mere irregularity in the proceedings. 5. That allegations of fraud 
denied in the answer and unsupported by proof, are of no avail, 
even when there may be extrinsic circumstances to excite suspicion. 
6. That the rule of policy applied in the case of Armstrong v. Huston 
is a vigorous one, and will not be extended to a case not strictly in 
point. Bill dismissed. 











Decisions of the Ohio Supreme Court in Bank. 271 


No. 61. Adam Markle v. The Town Council of Akron. Error. 
Summit. Woop, C. J. Held, 1. That debt lies to recover forfeitures 
for violation of the ordinance against retailers of ardent spirits or 
other intoxicating liquor, 2. That beer is such intoxicating liquor. 
3. That when the court is substituted for the jury, in the trial of a 
cause, and decides a question of fact, a bill of exceptions does not 
lie to its opinion, though not sustained by the proof. Judgment 
affirmed. 


Monday, January 19, 1846. 

No. 67. Joseph Jordan v.Nancy Smith. Debt. Harrison. Hyrren- 
cock, J. Held, 1. That a black or mulatto person under the Statute 
of Ohio is not a competent witness in a case depending between a 
white or black person, or where a white man is indicted at the suit of 
the State. 2. That a black man as well as awhite person may make 
affidavit to the truth of a pleain an action of debt, covenant or as- 
sumpsit, upon a written instrument, such affidavit not being evidence 
in the cause. Judgment of non-suit. 


No. 57. Jacob Turney v. Walter Yeoman et al. Chancery. Fay- 
ette. Brircnarp, J. Held, 1. That an auditor’s deed for forfeited 
lands, sold under the act of 1831, is prima facia evidence of title, 
and may be given in evidence without any preliminary proof. 
2. That the statute throws upon the person seeking to avoid the deed, 
the burden of showing that the proceedings prior to the execution of 
the deed were illegal. 


No. 64. Thomas U. White v. The State of Ohio. Error. Fair- 
field. Brrcnarp, J. Held, 1. That the court has no jurisdiction in 
error without the issue and relation of a writ of error. 2. That the 
5th section of the act for the protection of the Ohio canals was in- 
tended to prevent persons from travelling on the banks of the canal 
without regard to its safety, except in the excepted cases, and in 
cases of urgent necessity. 3. That to prevent vexatious prosecutions 
and to insure prompt action in cases requiring it, a discretion is vested 
in the officers having charge of the canal and exclusively authorized 
to institute the prosecution. 4. That the special notice of justification 
in the case, shows by implication that the act complained of was not 
the result of urgent necessity, and therefore the notice was insufficient 


as a bar. 
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No. 6. Thomas B. Kyle v. Sylvester Green’s Executors. Motion 
for new trial. Miami. Reap, J. Held, 1. That the endorser of a 
promissory note may by special agreement waive notice of demand 
and non-payment. 2. That if the endorser contract with the endor- 
see that he will be liable after the endorsee has prosecuted the ma- 
ker to a “return of the goods,” the endorsee may sustain an action on 
the endorsement without notice to the endorser of such return. Mo- 
tion overiuled. 


No. 20. Same parties—same motion. Reap, J. Held, That where 
an endorser has an indemnity to protect him against his liability, he 
is not entitled to notice of demand and non-payment,—nor need de- 
mand be made by the maker, to charge such endorser. Motion 
overruled, 


No. 48. Samuel J. Brown v. The City of Cincinnati. Hamilton, 
Woop, ©. J. Held, That this case is settled by the principles laid 
down in Symonds et al. v. The City of Cincinnati, decided at the pres- 
ent term, where it was held that benefits conferred may be set off 
against the value of property appropriated for public use. Reap, J. 
dissented. 


No. 8. Welcome Robinson et al.v. The Clinton Bank of Columbus. 
Error. Delawaree Woon, C. J. Held, That in an action of assumpsit, 
where the verdict in favor of the plaintiff is substantially a denial of the 
facts set forth in the special pleas, the court will not reverse the judg. 
ment based upon such verdict, though it does not in terms find that 
the allegations in the special pleas are untrue. Judgment affirmed. 


Tuesday, January 20, 1846. 
No. 36. Alfred Avery, for the use of Charles Sawyer v. Latimer & 
Fell. Debt. Licking. Urrencocx, J. Held, 1. That a promissory. 
note payable to any person or bearer is negotiable by delivery. 
2. That a sealed bill or note in the same form is only negotiable by 
endorsement thereon, such being the requisition of the statute. 


No. 56. Robert Porter v. James Pomeroy et al. Assumpsit. Stark. 
Hrrencocr, J. Held, That under a statute of Ohio, where a verdict 
is returned in favor of the plaintiff, and the declaration contains 
several counts, some of which are good, and some bad, judgment 
may be entered upon the verdict if the evidence was applicable to 
the good counts, 
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No. 79. Ohio for the use of David T. Morgan v. Thornton Myers 
et al. Debt on Sheriff’s bond. Meigs. Reap, J. Held, That inan ac- 
tion on a Sheriff ’s bond, for neglect to sell property }evied upon, the 
amount for which execution should issue is the value of such property, 
and not the amount of the original judgment. 


No. 80. Ohio for the use of J. V. Smith v. Russell N. Fuller et al. 
Debt. Meigs. Bircnarp, J. Held, 1. That a town marshal, acting 
as constable, and levying on execution, makes himself liable for the 
debt, if he leave the property in the possession of the judgment 
debtor and it is removed. 2. That he cannot advertise it for sale, 
and on the day of sale by agreement with the debtor substitute other 


property. 


No. 70. Charles Gorges v. Thomas Blackburn et al., officers of the 
town of Massillon. Mandamus. Stark. Wood, C. J. Held, 1. That 
the answer to a mandamus must respond to all the allegations in the 
writ, or it will be held bad on demurrer. 2. That the saving clause 
in the act repealing the act incorporating the town of Massillon, im- 
posed upon the then officers of said town, the duty of levying and col- 
lecting taxes to pay its debts—and that they cannot by resignation 
avoid the performance of this duty. Peremptory mandamus awarded. 


Wednesday, January 21, 1846. 
No. 81. Margaret Miller’s Administrator v. Samuel Woodman, et 
al. Chancery. Montgomery. Hrrencocx, J. Held, That a suit in 
chancery for dower, abates by the death of the widow. Bill dis- 


missed. 


No. 75. The State of Ohio v. The Great Miami Turnpike Compa- 
ny et al. Bill of Review. Montgomery. Reap, J. Held, That the 
tolls accruing to the State from subscriptions to the capital stock of 
turnpike companies, under the act of March 5, 1837, cannot be sub. 
jected to the payment of thedebts of the Company. Decree reversed 
so far as respects the tolls of the State, and remanded to Common 


Pleas for proper decree. 


No. 86. Robert H. McCurdy et al. v. Henry Terry’s Administrator. 
Brrcuarp, J. Held, 1. That where the proceedings have been appealed 
from the commissioners of insolvency appointed under the 207th section 
of the act to provide for the settlement of the estates of deceased 
persons, to the Court of Common Pleas, the Supreme Court cannot take 
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jurisdiction as an appellate tribunal. 2. That a cause so appealed 
to the Common Pleas, is not a proceeding in Chancery, coming within 
the provisions of the 52d section of the act directing the mode of 
proceeding in Chancery. Appeal dismissed. 


No. 85. Leonard Whitcomb y. The State of Ohio. Error. Ham- 
ilton. Woop, C. J. Held, That in criminal prosecutions, on motion 
for new trial, because the verdict is against the evidence, on the 
ground that the witnesses are not credible, the opinion of the Common 
. Pleas in refusing such motion, cannot be reversed for error. Whether 
the pardon of a convict by the Governor of another State, restores his 
competency in this State, gueree Judgment affirmed. 


Thursday, January 22, 1846. 

No. 87. Henderson W. Howard v. James Horner. Chancery. 
Lucas. UHrrencockx, J. Held, 1. That a case appealed from the 
Court of Common Pleas, must be heard in the Supreme Court, upon 
the same pleadings as in the court below, unless changed upon good 
cause shown, by order of the Supreme Court. 2. That when a note 
is executed in the state of New York payable in that State, the maker 
residing there, it is Controlled by the statute of limitations of that 
State. Bill dismissed. 


No. 76. John T. Stewart et al. v. The Little Miami Railroad Com- 
pany: Chancery. Clark. Brrcwarp, J. Held, 1. That the original 
act of incorporation authorized the company to change the location 
of the road when a cheaper route, or obstacles to its construction on 
the first route adopted were found. 2. That the proceedings in ob- 
taining a loan of State credit were such as would have enabled the 
State to restrain the Company from varying the route of the road 
approved by the Board of Public Works. 3. That the amendatory 
act giving the assent of the State to a change of route conferred no 
new right upon the Company, and that therefore the Board of Di- 
rectors could exercise the powers conferred by the original charter, 
without procuring the assent of the private stockholders. Bill dismissed. 


Friday, January 23, 1846. 
No decisions were pronounced this day. 


Saturday, January 24, 1846. 
No. 93. Brewster vy. Brewster et al. Bill and Cross Biil in Chan- 
cery. Huron. Hrrencocs, J. Held, That under the statute of Ohio, 
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to regulate descents, &c., the property of an intestate coming to him by 
devise or deed or gift, when he would by law have inherited the same 
property, must descend to those heirs who are of the blood of the per- 
son who made the devise or deed or gift, whether such person be the 
lineal ancestor of the intestate or not. Bill dismissed. 


No. 100. Return H. Peters v. John. M. Elkins. Assumpsit. Perry. 
Reap, J. Held, That the action of assumpsit for use and occupation 
will not lie by a purchaser at sheriff’s sale, against the tenant in pos- 
session at the time of sale. Judgment of non-suit. 


No, 107. David L. Jones et al. Administrators, &c. ve Thomas Ln 
Shields, Guardian, &c. Assumpsit. Clermont. Bircnarn, J. Held, 
1, That an action will not lie at the suit of an administrator appointed 
under the laws of this State, to recover money, the proceeds of lands 
of the intestate lying in Pennsylvania and sold by the guardian as the 
property of the wards under authority of the Orphan’s court of that 
State. 2. That when land by will is bequeathed to a man’s wife, to 
use during life, with power to devise the same on her death to whom 
she pleases, such will confers upon her a use for life only, with a pow- 
er of disposition by will, and that the appointee under the wife takes 
the estate disincumbered by her debts. Judgment of non-suit. 

Woop, C. J. was prevented, by illness, from taking part in the 
examination of either of the cases decided this day, and gave no 
opinion. 


} Monday, January 26, 1846. 

No. 97. Samuel Scott’s Executor v. David Barber et al. Chan- 
cery. Athens. Urrcncocx, J. Held, 1. That the specific perform. 
ance of a contract for the sale of land will not be decreed, at the suit 
of the vendee, when he has been in default 21 years and more, 
and no sufficient excuse for the delay. 2. That the fact that the 
vendee died shortly after the default, and the suit is prosecuted by 
an heir who was then an infant will not vary the case. 3. That 
where partial payment has been made by the vendee, the money thus 
paid cannot be recovered back, unless there has been default on the 
part of the vendor. Bill dismissed. 


No. 110. Joseph Williams v. The State of Ohio. Error. 
Franklin. Reav, J. Held, That in Ohio, the law presumes that an 
infant under the age of fourteen years is incapable of committing, or 
attempting to commit the crime of rape; but that this presumption 
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may be rebutted by proof that such infant has arrived at the age 
of puberty. Judgment affirmed. 


No. 112. Orrin Harmon v. Irad Kelley et al. Certiorari. Cuya- 
hoga. Bircuarp, J. Held, 1. That demandant in partition is bound 
to set forth the title and interest of the several tenants truly, and to 
sustain his petition by proof. 2. That persons owning the entire 
interest in a part of the premises, though misdescribed in the petition, 
have a right to come in and defend; and when it is shown that a part 
‘of the persons claimed to be the tenants in common have no interest 
in a part of the premises, the petition cannot be maintained. 3. That 
a title in fee of a part of the premises, acquired by occupancy of the 
defendant, may be given in evidence to defeat the partition as it dis- 
proves the title of the demandant. 4. That the existence of a deed 
is presumed in support of a long continued professsion by the ces tuts 
gue trust, where the trustee should have conveyed, but this presump- 
tion is not raised to support the possession of a stranger in opposition 
to a deed of recent date. 5. That when from the whole record it 
appears conclusively that the proper judgment was entered, the pro- 
ceeding will not be reversed on error, even if the court mistook the 
law on some of the propositions agitated during the trial. Judgment 
affirmed. 


No. 30. John Mount v. The State of Ohio. Error. Hamilton. 
Woop, C. J. Held, 1. That after the jury is empannelled and sworn, 
if a nolle prosequi be entered by the Prosecuting Attorney, with leave 
of the Court, and without the consent of the prisoner, it is a good bar 
to another indictment for the same crime. 2. That if after convicted 
the indictment be stolen from the files, its place may be supplied by 
copy; like other lost instruments or pleadings. 3. That the presence 
of the original indictment is not indispensable to the sentence of the 
prisoner. 4. That a judgment on the verdict of conviction or ac- 
quittal is not necessary, in order that either may constitute a bar to 
another indictment forthe same offence. Judgment reversed. 


Tuesday, January 27, 1846. 
No. 8. Cadwallader Wallace v. John M. Patton. Chancery. 
Union. Hrrencock, J. Held, That a Bill of Peace will not be sus- 
tained at the suit of one who has the legal title by patent, against one 
who has an equitable interest in the same land, by senior entry. Bill 
dismissed. 
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No. 92. Robert McComb v. Wm. F. Kittridge. Motion for new 
trial. Huron. Reap, J. Held, That if the principal and payee of 
a note past due, enter into a contract to forbear suit fora given time 
upon the consideration of paying a specified sum of money, or the 
execution of a note to pay such sum of money, it is a valid agree- 
ment to give further time and discharge the sureties. Motion over- 
ruled. Judgment for defendant. 


No, 21. Heman Oviatt v. John Brown et al. Chancery. Sum- 
mit. Bircuarp, J. Held, 1. That the purchaser at Sheriff’s sale, 
without notice of a dormant equity prior to the return of the execu- 
tion satisfied, takes titleas a bona fide purchaser without notice; 
although the Sheriff’s deed bears date-subsequent to actual notice 
given after the sale. 2. That when the confirmation of the sale by 
the court after notice of the dormant equity leaves the party having 
such equity in the same condition that he would have been in, had 
the sale been set aside. Chancery will not set aside the Sheriff’s deed 
to let in the equity. Bill dismissed. 


No. 95. James Shirlee’s Lessee v. Jeremiah Ayers. Ejectment. 
Allen. Woon, C. J. Held, 1. That itis not essential to the validity 
of a deed that it be delivered to, or ever pass into the hands of a 
grantee. 2. That it may be delivered to a third person, as an escrow, 
and when the condition is performed, take immediate effect; and if 
necessary to protect the grantee against intervening rights, will be 
held to take effect from the first delivery as an escrow. Judgment 
for defendant. 


Wednesday January 28, 1846. 

No. 7. Benjamin F. Allen v. William Medill et al. Chan- 
cery. Delaware. Hrrcencocx, J. Held, 1. That when a defendant 
neglects to prove his set-off ina court of law, he cannot, afterwards, 
as a general rule have the same set-off made in Chancery. 2. That 
where a defendant in a suit at law has been induced to omit proof of 
set-off by the improper conduct of the plaintiff, equity may relieve. 
3. That itis incorrect practice to make a Sheriff, who has an execu- 
tion in his hands, for collection,defendant to enjoin a judgment 
upon which the execution is issued. 


No. 147. John Kirk v. The State of Ohio. Error. Cuyahoga. 
Reap, J. Held, That a Court or Judge has no right to communicate 
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with the Jury respecting the charge of the Court after they have re- 
tired, except publicly and in the presence of the accused. Judg- 
ment reversed. 


No. —. Joseph Durbin vy. Barber & Barney. Chancery. Erie. 
Bircnarp, J. Held, 1. That a Court in decreeing a rescision of ar- 
ticles of copartnership for a violation of its terms, may fix the date 
of the dissolution at the time of the abandonment by the aggrieved 
party, if the equities of the parties so require. 2. That profits 

‘made subsequent to such dissolution, if growing out of the use of 
joint capital, is an increase of such capital; and if the proceeds of 
the individual or original capital of the aggrieved partner, are his. 


No. 89. John Wheeden v. The Mad River and Lake Erie Rail- 
road Company. Assumpsit. rie. Woop, C. J. Held, 1. That 
asale of stock by the company, with a secret agreement that the 
plaintiff might receive land of the Company at a future day, at 10 
per cent. below the cash prices, and pay in the stock certificate, 
entitles the plaintiff to recover back the money advanced, if the Com- 
pany refuse to execute the agreement. 2. That such agreement is 
an entire contract, and if the Company would enforce the one part 
they must execute the other. 3. That upon refusing to convey the 
land, the money paid and interest may be recovered, on the ground 
that the consideration has failed. 4, That though the commissioner 
of contracts had no authority to make the agreement under the charter 
or by-laws, yet if he and the plaintiff acted in good faith, under a nat- 
ural mistake, on this principle also the money may be recovered back. 
Judgment for the plaintiff. 


Thursday, January 29, 1846. 

No. 69. Jones & Watkins v. Steamboat Commerce. Error. Cuya- 
hoga. Brrcnarp, J. Held, lst—That a judicial sale of “a water 
craft,” under the statute authorizing proceedings against the same by 
name, vests in the purchaser the title, divested of all liability to be 
again proceeded against under the statute, for a claim existing at the 
time of sale. Yd—That it is not the statute, itself, which creates the 
lien, but the seizure under the provisions of the statute; and if suc- 
cessively seized, on several claims, the claims are to be satisfied suc- 
cessively, according to priority. 3d—That a private sale transfers 
the property to the purchaser in the same State in which it was held 
by the vendor, and subject to the same liabilities. Judgment affirmed. 
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Friday, January 30, 1846. 
No. 49. The City of Cincinnati v. the Bank of the United States, 
Certiorari. Hamilton. Hrrcncock, J, Held, that the case is governed 
by the principles adopted in the case of Cincinnati v. Gwynne, 10 Ohio 
Rep. which case is affirmed. Judgment reversed. 


No. 117. John Botkins v. William C. Taylor. Motion for a new 
trial. Pickaway. Hrrencocx, J. Held, That a party whose name 
appears upon negotiable paper, is not a competent witness to impeach 
its considerations. Motion overruled. 


No. 141.—Nathaniel Pigman v. The State of Ohio. Error. Marion. 
Reap, C. J. Held, That drunkenness of. the accused, at the time of 
passing the alleged counterfeit bill, is a circumstance proper to be 
submitted to the consideration of the jury, and should have its just 
weight in determining whether the accused knew the bill to be coun- 
terfeit. Judgment reversed. 


No. 60.—John Treon v. Wilson N. Brown et al. Error. Montgom- 
ery Brrcnarp, J. Held, Ist, That a party who has given currency 
to negotiable paper by the sanction of his name, cannot be a witness 
to invalidate it by showing that it was founded on an illegal consider- 
ation. 2d, that a bill of exchange and the protest are admissible in 
evidence, and may go to the jury, although they do not, of themselves, 
show a sufficient demand and notice to. entitle the party to recover. 
That objection goes to the effect of the evidence, not to its admissibility. 
Judgment affirmed. 


No, 24. Cooledge et al. v. Charles Gregory. Error. Geauga. 
Woop, C. J. Held, lst—That in trespass de bonis, &c., and judgment 
against all the defendants, one being an infant, the judgment being 
an entirety, is erroneous. 2d—That a plea of release of error by 
the infant, after judgment, and after the infant came of age, is bad. 
Judgment reversed. 


No. 139. Michael May v. The State of Ohio. Error. Portage. 
Woop, C. J. Held, Ist—That a letter added to a word in an in- 
dictment, in pencil mark, before the indictment is found by the grand 
jury, does not vitiate the indictment. 2d—That it is no variance 
between the vote offered to the jury and the one set out in the in- 
dictment, that the letter s is added, in the latter, to the word “ prom- 
ise,” the sound and sense being the same. 3d—That Experts, who 
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never saw the officers of a bank write, may be called to prove the 
note counterfeited. 
Saturday, January 31, 1846. 

No. 197. Brazee et al. v. Lancaster Ohio Bank et al. Certiorari. 
Fairfield. Hrrencock, J. Held, That as between an elder judgment 
not sustained by levy within the year, an intervening mortgage, and 
a junior judgment sustained by levy, the elder judgment must be first 
satisfied. Order of Court of Common Pleas reversed. 


No. 124. Weidler & Carpenter v. George Kauffman. Error. 
Fairfield. Reap, J. Held, That a memorandum of settlement 
among partners, for the completion of a canal section, ascertaining 
the amount due at its date, to one partner, with a promise to pay the 
amount to him or order, on final estimate of said section, is not a ne- 
gotiable instrument, the event upon which payment is to be made 
being contingent. Judgment reversed. 


No. 46. Melancthon S. Wade v. L. W. Pettibone et al. Bill of Re- 
view. Delaware. Brircnarp, J. The case reported in 11 Ohio 
Rep. 57, between the same parties, re-examined and affirmed. Bill 
dismissed. | 


No: —. Wilson A. Brown & Co. v. Joseph Watson. Error. Mont- 
gomery. Brrcnarp, J. Held, Ist. That a party to a negotiable in- 
strument is not a competent witness to impeach its consideration. 
2d. That under the provisions of the act of 1816 to prevent the cir- 
culation of unauthorized bank paper, demand and notice are not ne- 
cessary to charge the drawers of a bill of exchange. Judgment 


affirmed. 
Monday, February 2, 1846. 


No. 94. Lessee of Richard Douglass ve. Wm. H. Dangerfield. 
Ejectment. Fayette. Hrrcucocx, J. Held, That when land, after 
being surveyed, in the military district, has been entered for taxation, 
and regularly sold for the taxes, a subsequent withdrawal of the 
survey will not defeat the title of the purchaser. 


No. 129. Jackson & Duell v. Horace Luce et al. Chancery. Ash- 
tabula. Hircucocx, J. Held, That a judgment, entered by confes- 
sion during the term of the Court of Common Pleas, operates as a 
lien upon the land of the debtor from the first day of the term, and 
is to be preferred to the lien of a mortgage executed before, but not 
recorded till after the commencement of the term. 
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No. —. John Fisher v. John Patterson. Error. Adams. 
Reap, J. Held, 1. That portions of a publication containing ‘distinct 
libels, not declared upon by the plaintiff, and it not appearing that 
they were offered in proof for any purpose, by the plaintiff, cannot 
be found true by the jury to mitigate damages. 2. That distinct or 
separate libels, not declared upon, cannot be introduced in evidence 
and relied upon, cither by plaintiff or defendant, to show malice, or 
to aggravate or mitigate damages. 3. That the Court will not inter- 
fere to grant a new trial in actions of libel, on the ground of exces- 
sive damages, unless they are so gross as to convince the Court that 
the jury acted from corruption, mistake, under bias, or some improper 
influence. 4. That the Court will not grant a new trial on the 
ground of repugnacy in the verdict, the alleged repugnancy being 
that the jury found for the defendant on the first count, and all the 
issues for the plaintiff on the second count, and that by finding for 
the defendant on the first count, they found that he did not falsely 
publish, and that by the finding on the second count they found that 
he did falsely publish, &c. 5, That not contradicting by testimony, 
a part of the publication not in proof, containing a charge of crime, 
is not an admission by plaintiff of its truth, and should not be consid- 
ered by the jury in mitigation of damages. 6. That reputation of 
having committed particular wrongful acts or crimes, is not proof to 
mitigate damages—the general character of the plaintiff only being 
in issue. Judgment affirmed. 


No. —. Jacob Hare v. Lessee of O. Harris. Error. Franklin. 
Bircnarv, J. Held, That where a deed calls for natural objects, and 
an older surveyed line, under the mistaken supposition that they cor- 
respond, if it turn out that they do not correspond, and the elder can 
only be found by compass and chain, and the natural objects are 
clearly identified, they must govern. Judgment reversed. 


No. —. John H. Hall v. Green & Dye. Chancery. Miami. 
Bircnarp, J. Held, That when a vendor agrees to convey land on 
the payment of a note, assigned to him by the vendee, by the maker, 
or on his default by the endorser; if the maker prove unable to pay, 
and by his own Jaches in taking the steps necessary to charge the en- 
dorser, the endorser is discharged, the vendor makes the note his 
own, and is bound to convey. 


No. —. Gano & Thoms v. Jameison Samuel. Error. Hamil- 
ton. Bircnarp, J. Held, 1. That an acting partner may, for the 
Vor. III.—No. 6. 36 
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benefit of his firm, and in order to raise money, use the name of the 
firm, by accepting a bill to be exchanged for the acceptance of an- 
other firm; it being, in substance, but the giving the name of the part- 
nership to secure an endorser. 2. That a bill of exchange, received 
in good faith, for a valuable consideration, without notice of fraud, 
may be recovered by the holder. 3. That in examining a record to 
ascertain whether a jury has been misled by the instructions of the 
Court, the whole record should be looked to, in order to ascertain the 
effect of the instructions, and what must have been understood by the 


‘jury. 4. That it is no objection to the charge of the Court, that 


technical phrases are not employed—it being often necessary to em- 
ploy phrases more familiar to unprofessional men, and if the jury be 
not misled, there is no error in so doing. Judgment affirmed. 

The Court adjourned sine die. 





VON RAUMER’S AMERICA.* 


Our memory does not recall a more agreeable stranger than the 
author of this book. At the age probably of sixty, he had the 
sprightliness and vivacity of eighteen. A great lover of music, we 
have heard him perform most exquisitely on the piano; and we have 
seldom seen a more graceful waltzer. In conversation, his resources 
seemed inexhaustible. In short, he was one of the most entertain- 
ing men we ever met, What most surprised us, was his intimate 
acquaintance, even to minute particulars, with our history and _insti- 
tutions. In many conversations, which it was our privilege to have 
with him on these subjects, scarcely a topic was started on which he 
was not prepared to give rather than receive information. The 
truth is, he had made the United States a study long before he came 
to visit them. Thoroughly republican in his feelings and principles, 
he was predisposed to look favorably upon whatever he saw, and his 
book shows that a closer inspection served but to confirm his predis- 
position. He went home more intensely republican than he came, 





* America and the American People—by Frederick Von Raumer, Professor of 
History in the University of Berlin, &c. &c. Translated from the German by Wm. 
W, Turner, New York. J. & H.G. Langley, 8 Astor House, 1846. For sale by J. 
F. Desilver, Cincinnati. 
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even to the extent of siding with that party claiming to be most 
democratic among democrats. 

But on the whole we are disappointed in this book. With much 
that is profound, it contains more that is common place. It is em- 
phatically a heavy book, at least to an American. The author ac- 
counts for this as follows: “Should my book reach America, I request 
my readers there not to forget, that it is especially intended for Ger- 
many, and can offer nothing new to the well-informed inhabitants 
of the United States. On that account I was obliged, among other 
things, to give a summary of the constitutions, and a somewhat 
lengthy historical introduction.” We admit the explanation; and yet 
we think the book would have been more read even in Germany, if 
a portion of the minute statistical matter had been left out, and a 
more sprightly character given to the general contents. 

There are errors too, very palpable to us, though perhaps unavoid- 
able in hasty writings and hasty preparation. For example, on page 
351, he speaks of the Ordinance of 1787 as “drawn up by Nathan 
Dane, of Massachusetts, and Jacob Burnet.” Again, on page 229, 
when speaking of the Federal Courts, he says “there are nine 
Circuit Courts, each composed of two judges, one of the Supreme 
Court of the United States, and one of the Court of the State.”— 
Again, on pages 229-30, he speaks of the federal judges as “appoint- 
ed by the President, mostly with the sanction of the Senate.” These 
are rather striking specimens of errors in fact. Perhaps the follow- 
ing, on page 228, may only be regarded as an error of opinion: 
“The Union of the States is founded on a compact.” 

Yet, after making all deductions, there is still enough left to ren- 
der this book very valuable and instructive, even to the American 
reader. No foreign writer, not even De Tocqueville, has surveyed 
our institutions with so friendly an eye. He regards our country as 
destined, by her glorious example, to revolutionize and renovate the 
world. And to the State of Ohio he has paid the special compliment 
of selecting her as the most favorable specimen of republican devel- 
opement. We shall close this article with a few quotations from this 
part of the work. : 

“The knowledge necessary to delineate the twenty-six States of 
the great American confederacy, is possessed by but few Americans, 
and certainly by no foreigner. Should I, notwithstanding, attempt 
it in this place, by making use of many aids at my command, the 
constant sameness of the general descriptions would only fatigue the 


reader, and the enumeration of slight differences would take up far 
too much room. But as I have arranged my previous. communica- 
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tions according to their subjects, and have brought under one head 
what related to each of them in the several States, it cannot well be 
inappropriate if I sketch, by way of counterpart to the foregoing, the 
figure of one State as an individual whole. I choose for this purpose 
none of the better known Eastern States, but the queen and wonder 
of the West, the republic of Ohio. 

“ Sixty years ago, the whole country consisted, partly of a prime- 
val forest, scarcely accessible even to wild beasts, and partly of a 
level prairic, where bears, panthers, wolves, and foxes bore sway, rath- 
er than the few and scattered Indians. Single travelers had ventur- 
ed down the Ohio, or landed on the shores of Lake Erie; but nothing 
was yet said of permanent settlements. On the 16th of April, 1781, 
was born the first white child within the limits of the state of Ohio. 
In April, 1788, about forty persons settled on the Ohio, and called 
their settlement Marietta, after the unfortunate queen, Marie Auntoi- 
nette. It was not till the year 1794, the period of the worthy Gen, 
Wayne’s victory over the Indians, that the emigrants enjoyed the 
requisite repose and security; and in the year 1802, with the begin- 
ning of the nineteenth century, they adopted a constitution and form- 
ed a State. And even then how small were their beginnings, how 
toilsome their way of life, how apparently insuperable the obstacles 
and difficulties that beset them on all sides! The judges had still to 
travel on horseback, to take with them their own provisions, and at 
night to sleep in the woods;—there was neither shelter, nor roads, nor 
bridges!” 

After a summary of the provisions of our Constitution, he proceeds: 


“Persons brought up in the views and doctrines of certain European 
schools, and thoroughly persuaded of their truth, will absolutely con- 
demn these regulations, and censure them as dangerous, anarchical, 
destructive. jacobinical, revolutionary, &&c. It would be labor in vain 
to endeavor to convince them by theoretical demonstrations, or even to 
show that some things are natural and wise under certain circumstan- 
ces that would not be so under others. I will candidly admit, that 
even well informed Americans have doubted whether the power of 
the governor was not too small, that of the young voters too great, the 
change of legislators and public officers too frequent; whether the 
meetings of the people will not become dangerous, and the facility of 
constitutional changes prove destructive. It is true that evils have 
arisen from some of the above named circumstances; they must how- 
ever have become still greater, had the directly opposite course been 
pursued. Besides, the most serious apprehensions have not been re- 
alized. The people, for example, who by frequent elections place 
those persons at the head of affairs and in public offices in whom they 
have confidence, have shown no inclination whatever to call extraor- 
dinary meetings and interfere with the course of public business. Al- 
though they have also the right to originate such changes of the con- 
stitution as they please, still in forty-two years no amendment has been 
es much less adopted. So peaceful, so steady, so conservative 

as the young democracy remained; while a thousand changes have 
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taken place in the circumstances that surround them from which the 
necessity of alterations in the constitution might have been deduced. 
With this quiet, this contentment, and this temperate use of bound- 
less power, contrast the tumult, the discontent, the changes, the ex- 
travagant demands, and the senseless refusals with which the history of 
so many European states has been filled for more than half a century.” 


Of our revenue and internal improvements he thus speaks: 


“ The construction of canals, highways, and railroads, together with 
the use of steamboats, has contributed immensely to raise the value 
of land, and to facilitate the intercourse and the sale of the produc- 
tions of the country. Two canals connect the Ohio with Lake Erie: 
the eastern runs from Portsmouth to Cleveland; the western is named 
after two rivers, the Miami and Maumee Canal. There are already 
completed 920 English miles of navigable canal, 80 miles of railroad, 
800 miles of Macadamised roads, besides innumerable side and cross 
roads. ‘The construction of these canals and roads has cost an enor- 
mous amount of money, most of which it was necessary to borrow.* 
With each loan provision was made at the same time for the payment 
of interest and the gradual extinction of the principal, to which the 
canal and railroad tolls (already amounting to over $400,000) con- 
tribute the most. 

“By far the most important and productive taxes are raised from 
real and personal estate, in which are included landed property, 
houses, horses, cattle, coaches, capital at interest, &c; personal prop- 
erty however, as its amount has to be taken from the statement pre- 
sented, oftener escapes than real. A small property to a certain 
amount is free, and also the land belonging to schools and academies. 
Church-yards are likewise exempt from taxation, besides two acres for 
every religious meeting house. The whole value of taxable proper- 
ty amounts to about 133 millions of dollars. It is boasted that the 
poor and the small land owners pay the most punctually; while the 
worst payers are the great land-owners, the litigants, and the specu- 
lators. Slight taxes are laid on lawyers and physicians, on auction- 
sales, insurance companies, &c. 

“Of the expenditures I wili mention in round numbers the following 
only: 

é Legislature, - - - - - $40,000 
State Officers, - - - - 7,600 
Judiciary, - 2 2+ 2+ = = 25,000 
Lunatic Asylum, - - - - - 19,000 
Deaf and Dumb Asylum, - 10,000 
Institution for the Blind, - - - 10,000 
Library, - - - - = = = 645 
Wolf-Scalps, eg Sen ae Se 
State Printer, - - : - - - 18,000 
Army, RE ae Nothing ! 





*The State debt, contracted solely for improvements, amounts to above $18,000,- 
000 ; the interest of which, at 5 and 7 per cent., is punctually paid. 
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“Some of these items appear to a European reader very high, and 
others very low: upon the whole, however, the government and the 
administration are exceedingly economical; and it deserves commen- 
dation, that more is granted and spent for schools, than for all the 
above named objects taken together. Complaints are made in Ohio, as 
well as elsewhere, that many undertakings are rash, badly conducted, 
and unduly converted to individual profit; although these evils do not 

revail to so great an extent as in many other American States.— 
desoner, the government and people have never lost their spirit and 
the feeling of right; but, with equal good policy and noble sentiment, 
have imposed new taxes on themselves in order to fulfill all their en- 
gagements. ‘The only repudiation, says an official Report for 1843, 
that we acknowledge, is the stern rejection and condemnation of 
every public officer who talks of repudiating the just debts of the 
State.”—pp. 356, 357. 

The author concludes his view of Ohio with the following panegyric: 


“ Nature and mind form in the Western States of America a rare, 
I may say, a unique combination; and among them Ohio takes the 
lead. Her mission is to examine impartially the great social problems 
and controversies of the confederate States, to test them fairly, and 
thus to guide and govern the rest. It may be doubted whether the 
grand republicanism of the South must not be disturbed by Slavery, 
and whether in the East there may not spring up by the side of the 
cultivated classes a dangerous City populace (tribus urbane); but in 
Ohio we see only youth, vigor, health, progress, and improving pros- 
pects in all directious. The spirit of nil admirari, exhibited in view 
of such phenomena, would be only a sign of sheer envy or insensi- 
bility.”** 





* Thad the following conversation with a lady: “Has no fair American touched 
your heart ?’—‘“Age is no security against folly; I have been violently smitten.”— 
**May 1 ask who the favored one is ?’—“Her grandfather was born the 19th of April 
1781; her mother wasa German. In all America there are not thirty, nay, scarcely 
three women of such beauty, virtue, wisdom and wealth.”—*But you are already mar- 
ried; what will your wife say ?’’°—“She is used to such freaks, and won’t say a word 
against it.””.—“Have you made known your passion to its object?”—Certainly; and 
she has distinctly declared that she will not withhold her consent, whenever I dare 
proclaim to the world my love and admiration.”’-—“But who is this wonderful lady ?” 


“She is the Republic of Ohio.” 
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Hliscellaneous. 


American Military Laws and Courts Martial.*—We have received 
this work from Messrs, Lea & Buancnarp of Philadelphia, the pub- 
lishers, through Mr. J. F> Desitver, who has it for sale in this city. 
Jt is a well printed octavo of 570 pages, and as far as we are able 
‘to judge, the intellectual part is equally as well executed as the me- 
chanical. That such a work was very much wanted, we suppose no 
one will doubt. ‘The only American work prior to this, was “Macomb 
on Courts Martial,” which did not profess to be any thing more than 
a book of forms with occasional commentaries. In fact, so difficult 
was it for any other than a military man to acquaint himself with mil- 
itary law and practice, that the writer has more than once felt him- 
self constrained, by that circumstance, to decline acting as counsel on 
military trials. But the book before us removes this difficulty. The 
first part contains an analysis of the present military law. The se- 
cond part treats of its administration by Courts Martial. The third 
part contains a general view of American and European military 
legislation. The fourth and last part is devoted to suggestions for 
the improvement of the American military system. As the subject 
is one with which we are not professionally familiar, we cannot safe- 
ly speak of its merits, further than to say, that it is written in a very 
neat and clear style, the matter well arranged, and the whole ren- 
dered readily available by a good index. 


New Constitution of Missouri—This Constitution has not yet been 
ratified by the people, but probably will be; and the following are 
said to be its leading features: 

It adopts the principles of Free Suffrage. No person can be col- 
lector or holder of public money, unless he pays over all moneys 





* A Treatise on American Military Laws, and the Practice of Courts Martial, 
with suggestions for their improvement, by John O’Brien, Lieutenant in the United 
States Army. Philadelphia, Lea & Blanchard, 1846. 
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previously collected by him. No Senator or Representative to be 
appointed by the Governor to any office during the term for which 
he was elected. ‘The Assembly shall not have power to grant a di- 
vorce in any case. No private bill shall embrace more than one 
subject to be embraced in its title. A duelist is prohibited from hold- 
ing office under the State. It also makes it the duty of the Legisla- 
ture to provide the mode and manner in which the survivor of a duel, 
and his estate, shall be rendered responsible to, and be charged with, 
a compensation for the wife and children of the deceased, whem he 
has slain. The Governor is to hold his office for four years, and be 
ineligible for the succeeding term. 

It requires the Legislature to establish free schools throughout the 
State, and provide means for their support, by tax on property or 
poll tax. In such schools all sects are to be on an equal footing, and 
all instruction is to be given in the English language. 

It appropriates the proceeds of all lands heretofore granted to the 
State by the United States, and all other lands which have been or 
may be devised to the State; the estates of deceased persons, where 
the State is heir-at-law, and all fines and forfeitures that may accrue 
to the State; all moneys, with interest thereon, received by the State 
from the United States. 

It fixes the seat of government permanently at the city of Jeffer- 
son, in the county of Cole. 

It prohibits the creation, renewal or extension of all banks or 
banking corporations. | 

No corporation, except for political or municipal purposes, or for 
the purpose of education or charity, shall be created, and these may 
be repealed at will by a majority of the General Assembly. Stock- 
holders are to be individually liable. The State to own no stock in 
corporations; no trust funds shall be deposited in any bank by the 
State. 

The Bank of Missouri and its branches alone to have power to 
exercise banking powers, 

Lotteries and lottery tickets prohibited in the State. 











